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STATEMENT OF QUESTIONS PRESENTED 


1. Where the Appellee fails to exhibit or present at pretrial 
documents which he intends to use at the trial, is it error for the trial 
court to receive the said documents in evidence over the objection of 
the Appellant? | 


2. Where the pretrial order requires that all documents to be 
used in evidence be marked at pretrial, in the absence of any explana- 
tion by the Appellee for the failure to mark said exhibits, may the trial 
court properly receive the same in evidence over the objection of the 
Appellant ? | 


3. Where a contract is made between the parties and it specif- 
ically refers to a topographical plat as being part thereof, may the Ap- 
pellee substitute a different topographical plat and require the Appellant 
to comply therewith ? ! 

| 

4. May one party to a contract modify the same, with changes 

introducing new elements into the details of the contract, without the 


consent of the other party, and still have a binding contract ? 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
ASSIGNMENT OF ERRORS 

STATEMENT OF FACTS 

SUMMARY OF ARGUMENT 

ARGUMENT: 


I. The Admitting Into Evidence of Documents Which 
Were Not Marked at Pretrial Was Error é 


ll. The Contract in this Case Consisted of the Original 
Agreement and the Original Topographical Plat 


TI. One Party to a Contract Cannot Alter Its Terms 
Without the Assent of the Other Parties 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The Appellee sued in the United States District Court for the Dis- 
trict of Columbia, seeking to recover from the Appellant certain sums 
of money. To this complaint the Appellant answered and filed a counter- 
claim. The trial was before the court without a jury, and the Appellee 
recovered in part on this claim. To this judgment in favor of the Ap- 
pellee the Appellant appeals. 
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This Court has jurisdiction of the appeal under Title 28 of the 
United States Code, Section 1291. 


ASSIGNMENT OF ERRORS 


1. The admission in evidence of documents which had not been 
presented or marked at pretrial, in violation of the pretrial order. 


2. The judgment was in error, in that it required Appellant to 
comply with a contract he had never made. 


3. The Appellant agreed to remove material by his contract and 
attachment to the contract, but never agreed to grade for streets or ex- 
cavate for basements, as was required under the plat prepared by Ap- 
pellee; and when the court held that this was immaterial and that Appel- 
lant was bound to perform under the changed contract, it was error. 


4. To effect compliance with the modified contract Appellee em- 
ployed an engineer, who forced the parties who were removing materials 
for the Appellant to follow certain grades based on the plat prepared by 
Appellee, but not agreed to by Appellant; and the enforcement of this ac- 


tion by the court was error. 


STATEMENT OF FACTS 


Appellant was the owner of certain real estate in the District of 
Columbia, and he entered into a contract in writing (Pltf's. Ex. 1, R. 11) 
under the terms of which the Appellant, in addition to transferring his 


properties, was to remove certain materials from the site. In order to 
determine how ‘much of the materials should be removed, the parties 
agreed upon a topographical map — or plat — which became a part of 
the contract by reference (Pltf's. Ex. 3; R. 12). This was a simple plat, 
but did show the contours of the land and indicated the spots from which 
materials were to be removed from the land. It provided only for a 
rough grade (J.A. 49). The Appellant knew the materials were of value, 
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and knew he could obtain people in different trades who would remove 
as much as he wanted removed, without charge to him, as this material 
was valuable to such persons. This was arranged for (J iA. 42, 43, 44, 
45). After the contract was made, certain difficulties ensued at settle- 


ment and, as a result, an escrow agreement (Pltf's. Ex. 2) was drawn 
which entailed some changes in the arrangement but did not change the 
topographical plat which was part of the contract. The Appellee there- 
after prepared a new topographical plat (J.A. 26; Pltf's. Ex. 7[a], 7[b] 
and 7[c] ) and plan in detail, showing the excavations for the buildings 
and the grading for the lots, and which was entirely different as to the 
amount of materials to be taken and the sections from which they were 
to be removed, and which was also a plat or plan for finished grades. 
This plan was never given to Mr. Pollin until after the work had been 
completed (J.A. 46, 81, 119). The original topographical map could 

not have been economically used by Appellee because the Appellee had 
determined that it did not want that much dirt removed under its new 
plan. In order to prevent the removal of dirt as required in Plaintiff's 
Exhibit 3, the Appellee put an engineer on the job to make sure Appellant 
did not remove the fill from places where the Appellee wanted it left (J.A. 
53, 54, 70, 71). The engineer was not furnished with the plat attached 
to the contract (Pltf's. Ex. #3) to use on the job (J.A. 50). In fact, he 
never saw it until the job was completed; but he was ordered to put in 
stakes and set the grades (J.A. 31, 38, 41, 42) He did this in accord- 
ance with the new plat which Appellee had prepared and which Appellant 
had never agreed to or seen (J.A. 25, 26). Appellant arranged for the 
excavation (J.A. 88, 89, 90, 91, 92). The Appellee's engineer prevented 
certain of the material removers from taking material (J.A. 79, 94), 

set aside certain sections which the Appellee was going to use for the 
materials it needed (J.A. 40, 41), and in general made it impossible to 
complete the original contract as made. The suit was predicated upon 
a claimed breach of the second topographical plat, and not the first. 
The Appellant never contracted to comply with the second topographical 
plat. 


4 


During the trial of the case documents were offered which had not 
been presented at pretrial and which had not been marked (J.A. 26, 27, 
28, 29, 30, 31, 32 and 39). The pretrial order required all documents 
and papers to be marked in the order to be used in the trial of the case 
(Pretrial Order). When these documents were presented, their com- 
plicated nature caused the attorney for the Appellant to object to their 
introduction into evidence because they had not been marked at pretrial. 
This objection was overruled (J.A. 82, 83 and 85), and then the attorney 
for the Appellant sought additional time in order to review the docu- 
ments, but the additional time was not granted. At the conclusion of 
the case the court found for the Appellee in a limited amount, and from 
this decision this appeal was taken. 


SUMMARY OF ARGUMENT 


One party to a contract has no right to modify the contract without 
the consent of the other party. The changing of a contract so as to intro- 
duce new elements into the details of the same, even though it leaves the 
general purpose and effect undisturbed, is improper unless both parties 
agree. 

Where a contract consists of the original agreement and a plat, 
and the plat is referred to as part of the contract, both documents are 
the contract, and one party cannot change the plat and still contend that 
the contract has been breached because the new document is not com- 
plied with. 


Where a pretrial order is signed by the parties and the pretrial 
examiner, and is not excepted to during the period allowed by the rules, 
it becomes an order of court and is binding on the court. The pretrial 
in this case required all documents to be marked at pretrial. The 


The pretrial provided: "Counsel agreed to exchange promptly copies of any 
of their pretrial exhibits which have not heretofore been exchanged." 
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Appellee failed to mark many exhibits of a very technical nature, and 
they should not have been admitted in evidence; and, if they were to be 
admitted, they should have been admitted on terms — that is to say, 
with sufficient time for Appellant's counsel to fully examine said docu- 
ments and obtain expert opinion thereof. The Court's refusal on both 
of these points was reversible error. : 


ARGUMENT 
I 


The Admitting Into Evidence of Documents Which 
Were Not Marked at Pretrial Was Error 
| 
This case involved the removal of materials from a building site 
and the contract was predicated upon a diagram or plat showing from 
what portions of the land the materials were to be removed, the idea 
appearing that the land was to be leveled by the removal of certain hills. 
Thereafter the Appellee unilaterally changed the plat to put in one show- 
ing the grade to the street and the excavations required for the build- 
ings. It also employed an engineer to set the new grades and control 
the removal of the materials. At the trial of the cause many documents 
were offered, all of which had been prepared by the engineers or archi- 
tects or experts of the Appellee. In the case of Clark v: U. S., 13 F.R.D. 
342 (U.S. Dist. Ct., Oregon, 1952) the court there stated: 
"The importance of documents in the case cannot 
be discounted. They were the heart of the case. 
The parties agreed to identify each document that 
might be used in the trial. Even if the documents 
might not be used they should have been exhibited 
and thus would have served to lay the background 
of the facts as well as other features of the pre- 
trial order." 
But the Appellee did not present all of its documents at aie nor did 
it arrange for a continuance so the papers could be submitted late for 
examination, nor did it seek to amend the pretrial order; but instead it 
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brought them to the trial as a complete surprise to the Appellant. No 
satisfactory explanation was offered by Appellee for this conduct. 
Objections were made to their introduction on the basis that the last- 
minute presentation violated the pretrial order, This objection was 
overruled. 


Under Rule 12-F of the local civil rules the pretrial order be- 
came an order of court and had the same validity and force as any other 
order of court. In Globe Cereal Mills v. Scrivener, 240 Fed. 2d 330, 
the court there said: 

"Rule 16 of the Federal Rules of Civil Procedure, 

28 U.S.C.A. provides a pretrial procedure designed 

to expedite and simplify the trial of cases. It con- 

templates an order which will recite the action 

taken at the pretrial conference. ... The rule pro- 

vides that ‘such order when entered controls the 

subsequent course of the action, unless modified at 

the trial to prevent manifest injustice.'” 
No amendment to the order in the instant case was sought, and no show- 
ing was made as to why the documents were not presented at pretrial for 
marking. No manifest injustice would have resulted from the exclusion 
of the unmarked documents. These documents, however, apparently 
were very important in the trial of the cause, and it is firmly believed 
that their introduction and consideration by the trial court had great 
weight with the court in helping to determine its opinicn. 


bo 


The Contract in This Case Consisted of the Original 
ment and the T Plat 
The wording of the contract itself showed that the topographical 
plat initialed by the Appellant became a part of the contract, as if it had 
been written therein. This Court has held that an agreement which in- 


corporated three letters between the parties was required to be read 
together. — Crowell et al. v. Gould, 68 App. D.C. 297, 96 Fed. 2d 569. 
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This Court has also held that where a subcontractor undertakes todoa 
portion of the contract work according to plans and specifications, such 
plans and specifications become a part of the contract, particularly in 
relation to the particular part of the work performed. — Ehret Magnesia 
Mfg. Co., Inc. v. Gothwaite, 80 U.S. App. D.C. 127, 149 Fed. 2d 829. In 
Maryland, in the case of Rossi et al. v. Douglas, 203 Md. 190, 100 A.2d 3, 
the court held that where one writing signed by the parties refers to 
another, the referenced paper is to be interpreted as part of the contract; 
and, even though the plat was not in existence when the document was 
drawn, the court nevertheless held that this was immaterial, and that 
when it was later prepared and accepted by the parties it supplied the 
exactness contemplated by the contract. The court there held that the 
imprecise words were made precise by the drawing. : 


pant 
| 

One Party to a Contract Cannot Alter Its Terms Without 
the Assent of the Other Parties 


The Appellant in this case made a contract with the Appellce, and 
included in the written contract was a reference to a topographical map 
which was prepared and initialed by theAppellant. It became a part of 
the contract as much as if it had been attached to it, and had been written 
into the contract. In Maryland, in the case of McKeever et al. v. Wash- 


ington Heights Realty Corporation, 183 Md. 216, 37 A.2d 305, the court 
said: 


"It is elementary that where a contract has been 
entered into by competent parties, it is not within 
the power of either party to rescind it without the 
option to do so or without the consent of the other 
party.... A meeting of the minds is required, 
not only to make a contract but also to rescind or 
modify it after it has been made. No party has a 
right to rescind or modify a contract merely | 
because he finds, in the light of changed conditions, 
that he has made a bad deal. . . ."" (emphasis sup- 
plied) | 


8 


The Appellee found that it had made a contract for the removal of too 
much material, and that it would be wiser to change the location and 
size of the cuts. The Appellant had relied on the fact that this material 
was valuable, and he knew he could have others remove the same with- 
out cost. The topographical plat which became part cf the contract was 
binding on both parties. The Appellee had no right to require the Ap- 
pellant to grade the streets and excavate for the houses to be built. It 
had no right to prevent the removal of materials which under the con- 
tract were to be removed. Undoubtedly Appellant, under the terms of 
the harsh contract with Appellee would have required additional consid- 
eration if Appellee had sought to amend the contract; but Appellee, 
without the consent of the Appellant, had no right whatever to unilateral- 
ly change or modify the contract. The court's reasoning that the 
modification would require Appellant to remove less material, and 
therefore was a proper unilateral change, ignored the binding quality of 
the contract. I also placed a burden upon the Appellant to grade 
streets and excavate for buildings, none of which was contemplated by 
the parties or the contract (J.A. 5). 


CONCLUSION 


It is respectfully submitted that the cause should be reversed, 
and that judgment be entered for the Appellant. 


MARK P. FRIEDLANDER 
MARK P. FRIEDLANDER, JR. 
BLAINE P. FRIEDLANDER 
HARRY P. FRIEDLANDER 


Friedlander & Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington, D.C. 20005 


Attorneys for Appellant. 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


[ Filed June 9, 1960] 


FAIRMOUNT STEEL CORPORATION, 
a corporation, 
1229 Mount Royal Avenue 


Baltimore 17, Maryland, 
Plaintiff, 
vs. 


JACK POLLIN 
3851 Calvert Street, N. W. 
Washington, D. C. 


CIVIL ACTION NO. 1770-60 


and 


FANNIE POLLIN 
3851 Calvert Street, N. W. 


and 


SOLOMON GROSSBERG, ESQ. 
1707 H Street, N. W. 
Washington, D. C. 


and 


IRVING B. YOCHELSON, ESQ. 
1707 H Street, N. W. 
Washington, D. C. 


and 


ISADORE BRILL, ESQ. 
1707 H Street, N. W. 
Washington, D. C., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Washington, D. C. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. 


COMPLAINT 
(Breach of Contract) 


1. This Court has jurisdiction of this action by virtue of Title 11, 
Sections 305 and 306 of the D. C. Code, 1951 Edition, as the amount in- 
volved is in excess of Three Thousand Dollars ($3,000.00). 
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2. The plaintiff is a corporation organized under the laws of 
the State of Pennsylvania and brings this action in its own right, as 
hereinafter more particularly set forth. 

3. The defendants, Jack and Fannie Pollin, are citizens of the 
United States and residents of the District of Columbia and each is 
sued in his own right. 

4. The defendants, Messrs. Grossberg, Yochelson and Brill, 
are attorneys practicing law in the District of Columbia, with their 
principal place of business located at 1707 H Street, N. W., Washington, 
D. C.. and are sued as stakeholders only as is more particularly here- 
inafter set forth. 

5. Plaintiff, through an assignment, as purchaser, and defendants, 
Jack and Fannie Pollin, as sellers, entered into a written contract 
dated March 3, 1958, whereby plaintiff purchased from said defendants a 
tract of land located on Wheeler Road, Wahler Place, Valley Avenue 
and 13th Street, S.E., Washington, D. C., which contained approximately 
18 acres and it was agreed that the exact area would be determined by 
a survey made by a registered surveyor employed by plaintiff; the agreed 
consideration for the aforesaid was Eleven Thousand Dollars ($11,000.00) 
per acre and a copy of said contract is attached hereto as Exhibit A and is 
prayed to be taken as a part hereof as if fully set forth herein. 

6. The aforesaid contract, Exhibit A, was specifically conditioned 
upon the approval by the seller of a topographical layout of the property 
and the condition provided further that if approved, the seller agreed to 
perform at his own cost the work required to bring the property to the 
grades shown thereon and, in accordance with said condition, a topographical 
layout of the property was approved and signed by the seller on March 17, 
1958. 


7. As of October, 1958, the sellers, Jack and Fannie Pollin, had 
failed to perform the excavating work required by the contract and had 
failed to comply with other conditions of the contract. The plaintiff- 
purchaser, in order to make settlement under the contract (Exhibit A), 
joined with the defendants, Jack and Fannie Pollin, in an escrow agree- 
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ment under which the defendants, Grossberg, Yochelson and Brill, 
became stakeholders, all of which is set forth in an escrow agreement 
dated October 14, 1958. Certain disbursements have been made from 
this escrow fund and the defendants, Grossberg, Yochelson and Brill, 
now have in their possession certain funds to assure the perfor mance 
by defendants, Jack and Fannie Pollin, of their contractual obligation 
to remove certain dirt and perform certain grading as required by 

the contract (Exhibit A). The plaintiff has, at its expense, been re- 
quired to perform the work that the defendants, Jack and Fannie Pollin, 
were required to perform under the contract and damages have re- 
sulted as hereinafter more specifically set forth; a copy of said escrow 
agreement is attached hereto as Exhibit B and is prayed to be taken 

as a part hereof as if fully set forth herein. 

8. The defendant attorneys, Messrs. Grossberg, Yochelson and 
Brill, are now holding Fourteen Thousand, Five Hundred Twenty-six 
Dollars and Ninety-two Cents ($14,526.92) in escrow as mere stake- 
holders in accordance with the terms of the escrow agreement (Exhibit 
B). | 
9. On or about the time that plaintiff and defendants joined in 
the said escrow agreement (Exh‘bit B), a final topographic layout was 
made which set forth in more detail the final elevations and established 
the amount of grading and excavation that defendants, Jack and Fannie 
Pollin, were required to perform in accordance with the contract and 
the preliminary and final topographic layouts of the property. The 
final topographic layout required defendants, Jack and Fannie Pollin, 
to remove substantially less earth than originally called for under 
the preliminary topographic layout approved by ciencacts by Jack 
Pollin on March 17, 1958. 

10. Defendants, Jack and Fannie Pollin, failed to pertoeni the 
necessary grading and excavation required under either the preliminary 
topographic layout or the final topographic layout, all of which constitutes 
a breach of their contractual obligations with the plaintiff. 
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11. As a result of the aforesaid breach of contract by the defend- 
ants, Jack and Fannie Pollin, the plaintiff, in accordance with the terms 
of the contract and paragraphs No. 3 and 4 of the escrow agreement, 
had the excess dirt removed during the period January, 1959, to 
September 30, 1959, at a total cost and damage to plaintiff of Forty- 
eight Thousand, Two Dollars and Fifty Cents ($48,002.50), less a credit 
to the defendants in the sum of Five Thousand Dollars ($5,000.00) for 
approximately 10,000 cubic yards of dirt removed by plaintiff from 
Parcel 230/42 in Square 5928 which is an area not within the contract 
that is the subject of this action. 

WHEREFORE, plaintiff prays: 

A. That judgment be entered in its favor against the defendants, 
Jack and Fannie Pollin, jointly and severally, in the amount of Forty- 
three Thousand, Two Dollars and Fifty Cents ($43,002.50) plus interest 
at six per cent (6%) per annum from September 30, 1959, and costs 
of this action, 

B. That this Court issue an order against the defendants, 
Grossberg, Yochelson and Brill, attorneys, directing them to deliver 
over to plaintiff the monies by them held in escrow, (the same to be 
credited to the money judgment of Forty-three Thousand, Two Dollars 
and Fifty Cents ($43,002.50). 

C. Such other and further relief as the Court may deem proper. 

‘WILKES & ARTIS 
By /s/ Norman M. Glasgow 


/s/ Allen Jones, Jr. 
Attorneys for the Plaintiff 


xs=* & 


[ Filed June 9, 1960] 
EXHIBIT "A" 
| 
MEMBER WASHINGTON REAL ESTATE BOARD, 


WILLIAM SCHWARTZ 
REAL ESTATE 
TOWER BUILDING 


at March 3, 1958 
Washington, D. C. 
RECEIVED FROM Maurice Henkin for a Corporation to be formed 

a deposit of Five Thousand Dollars (Check) to be applied as part 
payment in the purchase of a tract of land located on Wheeler Road, 
Wahler Valley Avenue and 13th Street, S.E., containing approx. in the 
District of Columbia 18 acres, the exact area to be determined by a 
survey made by a registered surveyor employed by the purchaser. 
(number of acres to be determined by survey), upon the oe terms 
of sale: 

(1) Price Eleven Thousand Dollars per acre Dollars ($11,000.00). 

(2) Purchaser agrees to pay All Cash Dollars (All Cash) cash 
at the date of conveyance of which sum this deposit shall be a part. 

(3) Purchaser is to a FIRST DEED OF TRUST 
secured on the premises of Dollars ($_ ), 
due , 19 , bearing interest at the rate of 
per cent per annum, payable 

(4) For the balance of deferred purchase money, amounting to 

Dollars ($ ), purchaser is to execute and deliver 
a SECOND DEED OF TRUST secured on said premises, to be paid in 
monthly installments of Dollars ($ _ )OR MORE, in- 


cluding interest at the rate of per cent per annum, each install- 


ment when so paid to be applied, first on the payment of interest on the 
amount of principal remaining unpaid and the balance thereof credited 
to principal. The land being sold hereunder is Zoned 40- A per mitting re ? 
the erection of multiple story apartment buildings. The seller warrants J, Y. 
all utilities are available adjacent to the above tract. 

Trustees in all deeds of trust are to be named by - parties se- 
cured thereby. 
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(5) The property is sold free of encumbrance, except as afore- 
said; title is to be good of record, subject, however, to covenants, con- 
ditions and restrictions of record, if any; otherwise,the deposit is to 
be returned and sale declared off at the option of the purchaser, unless 
the defects are of such character that they may readily be remedied 
by legal action, but the seller and Agent are hereby expressly released 
from all liability for damages by reason of any defect in the title: In 
case legal steps are necessary to perfect the title such action must be 
taken promptly by and at the seller's expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby be extended 
for the period necessary for such action. 

(6) Seller agrees to execute and deliver a good and sufficient 
special warranty deed, and to pay for Federal revenue stamps on the 
deed. 

The Property is sold and shall be conveyed subject to an existing 


tenancy as follows: none 


Seller agrees to give possession at time of settlement. If seller 
shall fail so to do and occupies said property, seller shall become and 
be thereafter a tenant at will of the purchaser, and hereby expressly 
waives all notice to quit provided by law. (Strike one of the foregoing.) 

(8) Seller assumes the risk of loss or damage to said property 
by fire or other casualty until the executed deed of conveyance is de- 
livered to purchaser, or is recorded for him by the Title Company 
making the settlement. 

(9) All written notices of violations of Municipal orders or re- 
quirements issued by any Department of the District of Columbia, or 
actions in any court on account thereof, against or affecting the prop- 
erty at the date of settlement of this contract, shall be complied with 
by the seller, and the property conveyed free thereof. 

(10) Settlement is to be made at the office of the Agent or at the 
Title Company searching the title, and deposit with the Agent or the 
Title Company of the cash payment as aforesaid, the deed of conveyance 
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and such other papers as are required by the terms of this contract 
shall be deemed and construed as a good and sufficient tender of per- 
formance of the terms hereof. | 

(11) Rents, taxes, water rent, insurance and interest on existing 
encumbrances, if any, and operating charges are to be adjusted to the 


date of transfer. Taxes, general and special, are to be adjusted accord- 
ing to the certificate of taxes as issued by the Collector of Taxes of 
the District of Columbia, except that assessments for improvements 


completed prior to the date hereof, whether assessment therefor has 
been levied or not, shall be paid by the seller or allowance made there- 
for at the time of transfer. : 

(12) Examination of title, tax certificate, conveyancing, notary 
fees, survey if required, State revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if any, are to be at 
the cost of the purchaser who hereby authorizes the undersigned Agent 
to order the examination of title; provided, however, that if upon exam- 
ination the title should be found defective, and is not remedied as afore- 
said, the seller hereby agrees to pay the cost of the examination of the 
title and also to pay the Agent herein the commission hereinafter pro- 
vided for just as though the sale had actually been consummated and all 
the terms of this contract complied with. | 

(13) Within 185 days from the date of acceptance hereof by the 
seller, OR AS SOON THEREAFTER AS A REPORT ON THE TITLE 
CAN BE SECURED if promptly ordered, and/or survey, if required, 
the seller and purchaser are required and agree to make full settle- 
ment in accordance with the terms hereof. 


If the purchaser shall fail to make full settlement, its deposit 
herein provided for may be forfeited at the option of the seller in which 
event the purchaser shall be relieved from further liability hereunder, 
or, without forfeiting the deposit, the seller may avail himself of any 


legal or equitable rights and remedies which he may have under this 
contract. 
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(14) The entire deposit shall be held by Grossberg, Yochelson 
& Brill William Schwartz, Agent, until settlement hereunder is made 
or until the deposit is forfeited. In the event of the forfeiture of the 


deposit, the Agent shall retain one half thereof as a compensation 


for his services and shall pay to the seller the remaining one-half 
of the forfeited sit. 


(15) Hf the property involved in this contract is located in a 
jurisdiction other than the District of Columbia, wherever any reference 
is made to the District of Columbia or any official thereof, the name 
of the jurisdiction in which property is located and the proper official 
thereof is substituted automatically. If the property is serviced by 
the Washington Suburban Sanitary Commission, annual benefit charges 
of said Commission are to be adjusted to date of transfer and assumed 
thereafter by purchaser. 

(16) The seller agrees to pay to William Schwartz, Agent, 

& Edward R.'Carr Company commission for their services of equal 

to $1,000.00 per acre which is hereby assigned to the Agent by the 
seller out of the proceeds of the sale. The party through whom settle- 
ment hereunder is made is hereby authorized and directed to make 
deduction of the aforesaid commission from the proceeds of the sale 
and to make payment thereof to said Agent. 

(17) The principals to this contract mutually agree that it shall 
be binding upon them, their and each of their respective heirs, executors, 
administrators, successors and assigns; that the provisions hereof 
shall survive the execution and delivery of the deed aforesaid and shall 
not be merged therein; that this contract contains the final and entire 
agreement between the parties hereto, and that they shall not be bound 
by any terms, conditons, statements, warranties or representations, 
oral or written, not herein contained. 

Executed in quintuple 
The terms and provisions on the two sheets attached hereto form 


a part of this contract. 
WILLIAM SCHWARTZ, Agent 
By EDWARD R. CARR COMPANY 
Agent 
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We, the undersigned, hereby ratify, accept and agree to the above 
memorandum of sale and acknowledge it to be our contract. 


Purchaser 


Purchaser 


Seller 


Wife of Seller | 
Property is to be conveyed in the name of 


EXHIBIT "A-2" 
THE FOLLOWING TERMS AND CONDITIONS FORM A PART OF THE 
WITHIN AND ATTACHED CONTRACT: 


1. The purchasers shall have the right at any time within ninety 
(90) days from the date hereof to terminate this contract on the giving 
of a notice in writing to the Seller, in which event the purchasers agree 
that the deposit of five thousand dollars deposited by them shall be 
paid to the Seller as liquidated damages and which said sum shall be 
accepted by the Seller in full settlement for all rights he may have 
under and by virtue of the terms of this contract, and upon such payment 
the contract shall be null and void and of no further effect and the parties 
shall thereafter have no further liability to each other on account there- 
of. In the event of such termination, the brokers named in said contract 
agree to waive any claim to compensation or commission. 

2. Should the Purchaser not elect to terminate the contract with- 
in such ninety (90) day period, he shall on the ninety-first day follow- 
ing the date hereof, make a further deposit of five thousand ($5,000.00) 
dollars, with Grossberg, Yochelson and Brill, attorneys, which said 
additional deposit together with the original deposit shall be held until 
settlement as herein provided, and on settlement the total deposit shall 
be applied as part of the purchase price of the property: Upon the making 
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of the additional deposit as herein provided, the contract shall no 
longer be subject to termination be either party. 

3. This contract is specifically conditioned upon the approval 
by the Seller of a topographical layout of the property, which said 
topographical layout shall be furnished by the Purchaser at his cost 
on or before 12 o'clock noon on February 21, 1958. The Seller shall //. h. 
either approve or reject the topographical layout within four (4) days 
after receipt thereof by him. If approved, the Seller agrees that he will 
perform at his own cost the work required to bring the property to 
the grades shown thereon. E rejected, the contract shall be cancelled 
and of no further effect and the deposit shall thereupon be returned to 
the Purchaser. In such event the brokers shall be entitled to no com- 
mission or other compensation. 

4. The area of ground being sold hereunder contains approximate- 
ly sixteen (16) acres. The Seller agrees, however, to acquire lot 800, 
at intersection of Valley Avenue and Wheeler Road, lots 4 and 6 and 
the northwesterly 60 feet of lot 806 by its full depth, and the back of 
Lot 802 and 804 as noted on plan, the grading of lots 802 and 804 will 
be acceptable to the Purchaser, in lieu of the conveyance of same to 
the Purchaser all in square 5928, and to convey same to the Purchaser 
on settlement for the same price per acre as herein provided. Seller 
agrees that he will acquire such additional land after the making of the 
additional deposit by the Purchaser as hereinabove provided. 

5. For clarification plot plan attached hereto indicates parcels 
to be included originally and those to be acquired as noted above. 

IN WITNESS WHEREOF, the parties have hereunto set their 
hands and seals on the day of February, 1958. 
WITNESSED BY: /e/ Maurice Henkin, Purchaser 

/s/ Jack Pollin, Seller 
/s/ Fannie Pollin, Wife of Seller 
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For value received, we do hereby assign all our right, title and 
interest within contract - the above of which is a photostat, as per 
letter attached Dated May 1, 1958. | 

/s/ Maurice Henkin 

/s/ Ann Henkin 


{ Filed June 9, 1960] 
EYHIBIT ''B"” 
ESCROW AGREEMENT 
WHEREAS, by Contract of Sale dated February 11, 1958, between 
JACK POULIN and others, as Sellers, and MORRIS HENKIN, acting for 


a corporation to be formed, as Purchaser, and which contract has been 
assigned by the Purchaser to Fairmount Steel Corporation, and the 


settlement of which contract has heretofore been twice extended, it 
was necessary for the Sellers to perform certain excavation of land on 
the property to be sold and it was further incumbent upon the Sellers 
to acquire as part of the property to be conveyed a lot owned by one 
Shylock and located at the corner of Wheeler Road and Valley Avenue, 
Washington, D. C.; and 


| 

WHEREAS, the Sellers have not performed the excavation work 
requirednor have they acquired title to the Shylock lot; and 

WHEREAS, the Purchasers are willing to make settlement not- 
withstanding the failure of the Sellers aforesaid upon the following 
terms and conditions: 

1. Sellers will advance on account of the purchase price pro- 
vided a sum sufficient to pay off the present encumbrances on the pro- 
perty held by National Mortgage and Investment Company of approximately 
Thirty-eight Thousand Dollars ($38,000.00) and by Herman Cohen or 
approximately Thirty Thousand Dollars ($30,000.00). They will also 
advance the sum of approximately Six Thousand Dollars ($6,000.00) 
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required to purchase the property now owned by Harry Ziggles and 
wife and which property Sellers are required to convey in accordance 
with their contract aforesaid. In addition Sellers will also pay the sum 
of aporoximately Ten Thousand Dollars ($10,000.00) to be paid to 
National Mortgage and Investment Company on account of an indebted- 
ness of the Sellers. Purchasers will also receive credit for the sum of 
Four Thousand Two Hundred Dollars ($4,200.00) heretofore advanced 
to the Sellers. 

2. The sum of Twenty Thousand Dollars ($20,000.00) shall be 
held in escrow by Grossberg, Yochelson & Brill, Attorneys, which said 
sum may be used to the extent necessary to acquire the Shylock pro- 


perty; provided such acquisition can b= consummated prior to the date 

set by the Purchasers as the final date within which they can use said 
property. in the event the Shylock property cannot be acquired within 

the time limitation set by the Purchasers, the sum of Twenty Thousand 
Dollars ($20,000.00) held as aforesaid shall be returned to the Purchasers. 


3. All of the balance of the purchase price as shown on settlement 
sheet shall be deposited in escrow with Grossberg, Yochelson & Brill, 
Attorneys, as security for the removal of the dirt required to be re- 
moved by the Sellers under the terms of their contract and of the plat 
made a part thereof. In the event such removal has not been completed 
by January 1, 1959, or a contract for such removal satisfactory to the 
Purchasers obtained by said date, the Purchasers shall have the right 
to have the dirt removed at the best price obtainable and to charge 
the cost thereof to the funds deposited as provided in this paragraph. 

4. On the completion of the removal of the dirt or the obtaining 
of a contract satisfactory to the Purchasers for such removal, the 
escrow holders may deliver to the brokers procuring the contract, 
namely William Schwartz and Edward R. Carr Company, the sums to 
which they are entitled as commission under the terms of the Sales 
Contract and any remaining balance held by them shall be delivered 
to the Sellers. Should the Sellers fail to remove the dirt within the 


13 


time herein provided, or obtain a contract satisfactory to the Pur- 
chasers within such time, and the Purchasers are thereupon required 
to remove the dirt and charge the cost to the funds held as herein 
provided, any excess of such funds, if such there be, shall be applied 
first to the payment of commissions as aforesaid, and the balance, if 
any, paid to the Sellers. | 
WITNESS _ our hands and seals this 14th day of October, 1958. 
FAIRMOUNT STEEL CORPORATION 


By /s/ Herman Cohen 
President 


/s/ Jack Pollin (SEAL) 
/s/ Fannie Pollin (SEAL) 


We consent to the foregoing: 
/s/ Edw. R. Carr Inc. 
By W. R. Caotes, V.P. 
/s/ William Schwartz 


We consent to the foregoing: 
GROSSBERG, YOCHELSON & BRILL 
By /s/ Irving B. Yochelson 


[ Filed July 8, 1960] 
ANSWER OF SOLOMON GROSSBERG, IRVING B. YOCHELSON 
~ AND ISADORE BRILL TO COMPLAINT 

The Defendants, SOLOMON GROSSBERG, IRVING B. YOCHELSON 
and ISADORE BRILL, for Answer to the Comp}aint filed herein, res- 
pectfully show as follows: 

1. These Defendants admit that they are holding under the terms 
of the escrow agreement described in the Complaint the sum of 
$14,526.92. 

2. Dispute has arisen between the parties to said escrow agree- 
ment as to which of them is entitled to receive the funds so held by these 
Defendants. 
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3. That these Defendants are ready to pay the sum to the party 
determined by this Honorable Court to be entitled to receive it. 
GROSSBERG, YOCHELSON & BRILL 


By: /s/ Irving B. Yochelson 
Attorneys for Defendants, 
Solomon Grossberg, Irving B. 
Yochelson and Isadore Brill 


*** 


[ Certificate of Service] 


[ Filed July 11, 1960] 


ANSWER AND COUNTERCLAIM BY 
JACK AND FANNIE POLLIN 


ANSWER 
FIRST DEFENSE 


The Complaint fails to state a claim upon which relief can be 
granted. 


SECOND DEFENSE 


Plaintiff has waived and is estopped to assert the claim set forth 
in the complaint. 
THIRD DEFENSE 


Plaintiff has released the claim set forth in the complaint. 
FOURTH DEFENSE 


Answering the numbered paragraphs of the complaint, these def- 
endants 

1. Admit the allegations of Paragraph 1. 

2. Are without sufficient knowledge or information to form a 
belief as to the truth of the allegation of paragraph 2. 

3. Admit the allegations of Paragraph 3. 

4. Admit the allegations of Paragraph 4. 
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5. Have no knowledge of a contract dated March 3, 1958, but 
otherwise admit the allegations of this paragraph. | 

6. Admit the allegations of Paragraph 6. 

7. Deny that they failed to perform the excavating work required 
by the contract and failed to comply with other conditions of the con- 
tract; deny that plaintiff has been required to perform the work that 
defendants were required to perform under the contract and that damages 
have resulted; admit the remaining allegations of this paragraph. 

8. Admit the allegations of this paragraph except that the defendants 
are without first hand knowledge of the amount held by the said attorneys. 

9. Are without sufficient knowledge or information to form a be- 
lief as to the truth of the allegations of this paragraph. | 

10. Deny the allegations of paragraph 10. 
11. Deny the allegations of paragraph 11. 


COUNTERCLAIM 


1. Defendants incorporate herein the provisions of paragraphs 
one (1) through eleven (11) of the foregoing Answer. 

2. While the defendants were performing the excavation which 
they were required to perform under the contract referred to in the 
Complaint and Answer, defendants, without obligation on their part to 
do so, excavated approximately 60,000 cubic yards of dirt and other 
substances and removed the same from a parcel of land owned by the 
plaintiff adjacent to that purchased by the plaintiff from the defendants. 

3. The value of the foregoing work performed by the defendants 
was $30,000. 

WHEREFORE the defendants' counterclaim against the plaintiff 
for $30,000, plus interest and costs. 

SACHS AND JACOBS | 
By /s/ Sidney S. Sachs 
Per L. C. Greenbaum , 


Attorneys for defendants 
Jack and Fannie Pollin 


eee 


[ Certificate of Service] 


| Filed July 26, 1960] 


REPLY TO COUNTERCLAIM 


Plaintiff, for reply to the counterclaim set forth in Defendants' 
answer, states as follows: 

First Defense 

The counterclaim fails to state a claim against Plaintiff upon 
which relief can be granted. 

Second Defense 

Plaintiff denies each and every allegation contained in the counter- 
claim. 

WHEREFORE, Plaintiff demands that Defendants’ counterclaim 
be dismissed and that Plaintiff be awarded judgment as prayed in the 
complaint. 

WILKES & ARTIS 
By /s/ Norman M. Glasgow 


/s/ Allen Jones, Jr. 
Attorneys for Plaintiff 


xe 


[ Certificate of Service] 


[ Filed Dec. 21, 1961] 
December 20, 1961. 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Action for damages for breach of contract; counterclaim for 
quantum meruit. 

Under date of March 3, 1958, Maurice Henkin and Ann Henkin, 
acting for a corporation to be formed, as purchasers, entered into a 
written contract with Ds Jack Pollin and Fannie Pollin for purchase of 
approximately 16 acres of land located on Wheeler Road, Wahler Place, 
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Valley Avenue, and 13th St., S.E., in the District of Columbia. Sub- 
sequently the contract was assigned by the ae ae to P, Fairmount 
Steel Corp., a corporation. 

Said contract (paragraph 3 of incorporated siceehent} was “spec- 
ifically conditioned upon the approval by the seller of a topographical 
layout of the property" to be furnished by the purchaser at his cost on 
or before Feb. 21, 1958. Said contract provided further that if said 
topographical layout be approved by the seller, the seller would per- 
form at his cost the work required to bring the property to the grades 
shown. | 

Said contract provided further that seller should acquire as 
part of the property to be conveyed a lot owned by one Shylock and lo- 
cated at the corner of Wheeler Road and Valley Ave., Washington, D.C. 

On Oct. 14, 1958, after several extensions of the date for settle- 
ment, settlement on the contract was had, P and Ds entering into an 
escrow agreement, which provided for deposit for a portion of the pur- 
chase price with Ds Yochelson, Grossberg and Brill, as escrow agents, 
pending completion of the removal of dirt as required by the contract. 
Said escrow agreement further provided that should the sellers fail 
to remove the dirt within the time provided (on or before Jan. 1, 1959), 
the purchasers could remove the dirt and charge the costs to the funds 
held in escrow. See paragraphs 3 and 4 of escrow agreement for terms 
in detail. 

Prior and following settlement and execution of the escrow agree- 


ment, Ds Pollin performed some excavation, grading, and removal of 
dirt on the property. 
The escrow agents still hold certain funds, which they state to 
be $14,526.92. 
| 


PLAINTIFF contends that Ds Pollin failed to perform the necessary 
grading and excavation required under the preliminary topographical 
layout or the final typographical layout (which called for removal of sub- 
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stantially less earth than called for under the preliminary topographic 
layout approved by Jack Pollin on behalf of Ds on Mar. 17, 1958); that 
said failure constitutes a breach of their contractual obligations to P; 
that by virtue of Ds breach of contract P, at its own expense, was re- 
quired to perform the grading and excavation work which Ds had failed 
to perform, at a total cost of $48,002.50; that after credit to Ds of 
$5,000 for approximately 10,000 cubic yards of dirt removed by P from 
parcel 230/42, which was not an area covered by the contract, the net 
cost to P of completing the work which Ds were required to perform 
under the contract was $43,002.50. 

P asserts that the amount originally deposited with the escrow 
agents was $86,246.92; that subsequent to the original deposit, at the 
request of Ds Pollin, certain funds were released to them or for their 
benefit by the escrow agents, with the approval of P. 

P contends that under the terms of the contract and escrow agree- 
ment P is entitled to reimbursement of the costs of its removal of dirt 
from the property at the best price obtainable, without limitation to the 
amount held by the escrow agents. 

Alternatively, if it be held that the escrow agreement limits P to 
reimbursement from the funds deposited with the escrow agents, P 
contends that its recovery is limited to the amount originally deposited 
with the escrow agents, namely, $86,246.92. 

P asks judgment directing the escrow agents to pay over the balance 
in their hands to P and a money judgment against Ds Pollin for the balance 
of the $43,002.50, with interest from Nov. 25, 1959 (the date of the last 
payment by P for excavation and removal work), and costs. 

DEFENDANTS Pollin deny any liability to P. 

Ds Pollin admit that they approved a topographical layout, and 
that their contractual obligation was to perform services in connection 
therewith, but assert that P interfered with and prevented their perform- 
ance of the contract; that Ds performed as much of the work called for 
by the approved topographic layout as Ds were permitted by P to perform; 
that the work done by Ds was under the specific direction of P and that Ds 
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did all the work that they were permitted to perform. Ds contend P is 
therefore estopped from asserting its claim, and that Ds, by P's acts, 
were released from their obligations concerning removal of dirt and/ 
or other grading. 


Alternatively, if it be found that Ds were guilty of any breach, they 
contend P's recovery is limited to the sum now held by the escrow 


agents. | 
Ds Yochelson, Grossberg and Brill take no position, stating they 
are mere stakeholders and will abide by the order of the Court. 
COUNTERCLAIM: Ds Pollin v P 

Ds counterclaim against P for the value of deca and remov- 
al services which they alleged they performed, without obligation so to 
do, * for the benefit of the P on land owned by P, adjacent to that pur- 
chased from D, of the value of $30,000, for which they have not been 
paid. | 

Ds ask judgment against P in the sum of $30,000 with interest 
and costs. 

ANSWER TO COUNTERCLAIM: 

P denies that Ds performed the work alleged to have been done on 
P's property adjoining that which is the subject of the principal action. 

P further contends that the counterclaim fails to state a cause of 
action in that (1) it states the work was done by Ds "without obligation 
on their part to do so" and (2) Ds have admitted that the work alleged 
to have been done, as admitted by D Jack Pollin in his asia (pages 
52 and 53), was at no expense to Ds. 

P contends Ds have waived any right to make a claim for the 
alleged work, the counterclaim showing that the dirt removed by him 
from the area referred to in the counterclaim was removed voluntarily 
and gratuitously. | 


Ds requested at Pt, after order was drafted, that the  phirene “‘with- 
out obligation so to do" be deleted. P objects. Examiner has not de- 
leted phrase.) ° 

** On ground it would be amendment to pleading not ‘Senauibed to. 

EB 


STIP ULATIONS: 


Facts under "UNDISPUTED FACTS" 
It is stipulated that the following may be admitted without formal 
proof of authenticity, subject to all other objections: 
P's PT Exhibit #1 -- Contract between Henkin & Ds 
P's PT Exhibit #2 -- Escrow agreement 
#8 -- Settlement Sheet 


#4 -- Plat prepared by Ben Dyer Associates, Inc. 
& designated preliminary layout of Wheeler 
Garden Apartments & which contains the signature 
of Jack Pollin dated March 17, 1958 


#5 -- Extension agreements regarding election 
period specified in the contract 


#6 -- Plat of Milton Schwartz designated as site 
location plan, Valley Green Apartments and 
marked sheet number SP 1 and dated March 16, 
1959 and which is further marked on the front 
thereof as P's Exhibit 13 for Identification 


#7 -- Plat of Milton Schwartz designated as site 
development plan, Valley Green Apartments and 
marked sheet number SP 2 and dated December 15, 
1958 


#8 -- Plat of Milton Schwartz designated as site 
development plan, Valley Green Apartments 

and marked sheet number SP 3 and dated Decem- 
ber 15, 1958 


#9 -- Plat of Milton Schwartz designated as site 
development plan, Valley Green Apartments 
and marked sheet number SP 4 and dated Dec- 
ember 15, 1958. 


#10--Letter of Oct. 20, 1958 from Ben Dyer 
Associates, Inc., (by Leslie A. Smith) to 
Fairmount Steel Corporation (Attention: Mr. 
Richard Davison) 


#11--Plat of Milton Schwartz designated as site 
development plan, Valley Green Apartments and 
marked sheet number SP 1 and dated March 16, 
1959 & which is further marked as P's Exhibit 
14 for Identification & also marked Defendants 
Thompson's #2 for Identification 
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#12 -- Plat of Milton Schwartz designated site 
development plan, Valley Green Apartments 
revised July 31, 1958 and August 11, 1958 and 
marked P3 and also designated Ds' Exhibit 5 for 
Identification 


* * * * ball 
Defendants' Pretrial Exhibits, as described in "Exhibit "AN to Pretrial 
Statement of Defendants Pollin", attached hereto and made a part here- 
of, numbered: 
ALL EXCEPT numbers 9, 10, 20 and 22 
Any other documents initialled by all counsel prior to trial. 
No stipulation is made to the following: 
P's Pretrial Exhibits: 


#13 -- Bill of Elders Construction Co. in the amount of $3,500 
marked paid on July 24, 1959 


#14 -- Bill of Elders Construction Co. in the amount of $2,616.00 
marked paid on July 29, 1959 


#15 -- Bill of Elders Construction Co. in the amount of $9,560.00 
dated August 14, 1959. 


#16 -- Bill of Elders Construction Co. in the total amount of 
$10,000 marked paid and dated August 29, 1959 


#17 -- Bill of Elders Construction Co. in the amount of $6,611.00 
marked paid and dated October 1, 1959 


#18 -- Bill of Elders Construction Co. in the amount of $5,830.50 
marked paid on October 28, 1959 


#19 -- Bill of Elders Construction Co. in the amount of $1,392.00 
marked paid on Nov. 25, 1959. | 


#20 -- Certification by Richard Davidson dated af /61 evidencing 
payment of a total of $8493.00 

Defendants' PT Exhibits 9, 10, 20 and 22 

Counsel agree to exchange promptly copies of any ot their pre- 
trial exhibits which have not heretofore been exchanged. 

Rt is stipulated that whenever possible the originals of pretrial 
exhibits will be substituted at the trial. 

Counsel agree to exchange on or before Jan. 15, 1962 the names 
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and addresses of all witnesses known to them, including expert wit- 
nesses, exclusive of impeachment or rebuttal witnesses (filing a copy 
of said list with the Court), and if they learn of any additional witnesses 
prior to trial, will exchange the names and addresses promptly. 

Counsel for P agrees to furnish counsel for Ds promptly a copy 
of the letter of May 1, 1958 referred to in the addendum to the contract 
concerning assignment thereof, if such letter can be located. 

Counsel for P agrees to produce for examination and copying by 
counsel for D on or before Jan. 15, 1962 the documents referred to at 
pages 22, 23, 31, 32 and 71 of the deposition of Richard Samuel 
Davison. 

Counsel for D agrees on or before Jan. 15, 1962 to produce for 
examination and copying the documents referred to at pages 31 and 38 
of the depositon of Jack Pollin, together with his copy of the settlement 
sheet, if it can be located. 

The Examiner has requested counsel to come to the trial with 
the maximum authority to settle the case which will be allowed them 
by their principals. 

TRIAL COUNSEL: Plaintiff -- Norman M. Glasgow 
Defendants -- Sidney S. Sachs 


/s/ Elizabeth Bunten 
ASSISTANT PRETIAL EXAMINER 


ATTORNEYS: 
Wilkes & Artis 
By: /s/ Allen Jones, Jr. For Plaintiff 


Sachs and Jacobs 
By: /s/ Newton Frohlich For Defendants 
NO TRIAL BEFORE FEBRUARY 1, 1962. 
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EXHIBIT "A" TO PRE-TRIAL STATEMENT 
OF DEFENDANTS POLLIN 


I. Letters 
PRETRIAL EXHIBITS 
Written Previously 

Date By To Enclosure Identified 
“10/8/58 (c)* Fairmount Steel Yochelson None | 


™%10/14/58(c) Ben Dyer Assoc. Lawyers None Davison Ex. #3 
Title Co. of for Id. 
3 Richmond 
10/15/58(c) Fairmount Steel Ben Dyer Davison Ex. #1 
Z Assoc. for Id. 
10/20/58(0) Ben Dyer Assoc. Fairmount Davison Ex. #2 
Steel Corp. for Id. 
c (Pltfs' Ex. #7 is copy of this) 
10/20/58(c) Pen Dyer Aggoc. Fairmount None Pollin Ex. #7 
Z Gopyygf Deft's. steel Corp. for Id. 
11/18/58(0) Fairmount Steel Irving Plfs' Ex. 
Yochelson Ex. #7 


7 
5/25/59(0) Fairmount Steel Irving None 
Yochelson 


og 
¥ 6/19/59(0) Fairmount Steel Irving 3 Proposals 
Yochelson 


7 | 
7/14/59(0) Samuel S. BevardTo Whom It None Pollin Ex. #11 
May Concern for Id. 


1/0 
7/18/59(0) Regal Const. Co. To Whom It None Pollin Ex. #10 
May Concern for Id. 


// 
7/22/59(0) Fairmount Steel Irving 7/1/59 Letter 
Corp. Yochelson to Jack Pollin 


12 
7/31/59(0) Fairmount Steel Irving Paid Bill 
pee Corp. Yochelson 


‘Y 8/19/59(0) Fairmount Steel Irving Paid Bill 
Corp. Yochelson 


14 
9/4/59 Fairmount Steel Irving Paid Bill 
Corp. B. Yochelson 


LS” 
10/5/59(o) Fairmount Steel Irving B. Paid Bill 
le Corp. Yochelson 


10/13/59(0) Ben Dyer Assoc., Jack Pollin None Pollin Ex. #8 
a for 


* (c)- copy 


Written Previously 
Date \_ By To Enclosure Identified 


41/5/59(c) Ben Dyer Jack Pollin None _—Pollin Ex. #15 
Assoc., Inc. for Id. 


1g 
11/12/59(0) Fairmount Irving Yochelson Paid Bill 
Steel Corp. 


14 
11/17/59(0) Fairmount Irving Yochelson Paid Bill 
Steel Corp. 


20 
11/20/59(0) Affidavit by John R. Dunn None 


2/ IL Records of Escrow Agent 
I. Other Documents 


24 Contract between Jack and Fannie Pollin 
and Potts and Callahan Contracting Company, 


dated November 10, 1958 Pollin Ex. #12 
for Id. 


Memorandum Pertaining to Removal of 
Excess Dirt, dated March 9, 1960 


Davison Ex. #8 
for Id. 


Topographic Map, by Ben Dyer Associates, 
Inc. dated April, 1958 


Davison Ex. #7 
for Id. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
[ Filed May 16, 1963] 


Washingto n, D.C. 
Friday, Nov. 2, 1962 


Before Judge GEORGE L. HART, JR. at 11:00 a.m. today, for 

trial. 
* * * 
16 EDWARD A. THOMPSON 

being first duly sworn, was examined and testified as follows: 

* * * * * 
DIRECT EXAMINATION 
BY MR. GLASGOW: 

Q. Please state for the record your name and address. A. Ed- 
ward A. Thompson, 4538 Davis Avenue, Bradbury Park, Maryland. 

Q. What is your occupation? A. Field engineer. | 

Q. How long have you been so engaged as a field speineers A. 
Since 1924. 

Q. What are the functions of a field engineer? a | He generally 
goes to the job before everybody else and checks the land and checks 
on the grades. He also lays out the footings of buildings, sewers, all 
the utilities. 

Q. Were you the field engineer for the project at Valley Avenue, 
13thStreet, Wheeler Road, Southeast Washington, D.C.? A. Yes, 
sir. | 

Q. Did you supervise the grading of the site? A. Yes, sir. 

Q. Did you maintain records on the job as the grading or excava- 
tion progressed? A. I did, and set up stakes with the cuts and fills 
on them so the job could be graded according to the construction plan. 

Q. Give the approximate date you first came on the job as field 


engineer. A. January 2, 1959. 

Q. Are you acquainted with the grading plat dated March 17, 1938? 
And in this proceeding it is identified as Plaintiff's Exhibit No. 3 
(displaying). | 
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THE WITNESS: That plan, I saw that plan in Mr. Glasgow's office 
prior to my deposition with Mr. Sachs. That is the first time I saw 
the plan. 

THE COURT: Are you familiar with it at the present time? 

THE WITNESS: I am now, sir. I am familiar with it. 

= = x * * 
BY MR. GLASGOW: 

Q. Are youacquainted with the plans which were subsequently 
developed for the project? A. Yes, sir. 

Q. I hand you a group of papers consisting of three sheets and ask 
if you are acquainted with the sheets that I hand you. A. Yes, sir. 

20 QQ. Would you describe what the sheets are. A. These sheets 
show the finished construction grades the job had to be graded to. 

THE COURT: Finished construction grades? 

THE WITNESS: Yes, sir. These are the finished grades the job 
had to be graded to to construct the buildings. 

BY MR. GLASGOW: 

Q. You note that there are red pencil marks on these sheets? 
A. Yes, sir. 

Q. Would you explain the red pencil marks. A. Yes, sir. Those 
are the grades transferred from the old 1958 plan onto these plans to 
show the difference in the grades, therefore showing that there was 
less volume of fill taken out by these plans than there was by the old 
1958 plan. 


* * * * * 


Q. Mr. Thompson, at my request have you prepared an overlay 
which has affixed upon the overlay the elevations called for by Ex- 
hibits 7-A, 7-B and7-C? A. Yes, sir. 

Q. I ask you to examine this plat. Is this the plat that you have 
prepared? A. Yes, sir. 

Q. And will you briefly state how you affixed the elevations that 

are shown on the overlay. 
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MR. SACHS. Excuse me, please. 

Your Honor, I would like to have some understanding or some 
ruling as to whether documents are going to be allowed which were 
not marked by the Pretrial Examiner. I believe this is such a docu- 
ment. | 

THE COURT: Is this such a document? 

MR. GLASGOW: This was not marked by the Pretrial Examiner, 
Your Honor. | 

THE COURT: As I gather what this is, it is in effect an explana- 
tion to try to help all concerned in this trial, to show certain results 
or to further explain, really, the exhibits that were marked at pre- 
trial. So if you have some specific objection to this, except that it 
was not marked at pretrial, I would consider it at such time as it is 
offered -- and it hasn't been offered yet. ! 

MR. SACHS. Shall I withhold my objection? 

THE COURT: Yes, you may withhold your objection. 

MR. SACHS. I must object to the use of it at the trial. 

THE COURT: If you are simply objecting because it wasn't marked 
at pretrial, then I would rule on whether I would sustain your objection, 
depending on what it is. 

If it is something that explains and is a help to the Court in trying 
to understand some exhibit that was marked at the pretrial, I will let 
it in. 


If it is something that is entirely new, is a surprise to you, some- 
thing that presents a new facet of the case that wasn't peoasiees by the 
pretrial exhibits, then I won't let it in. 

MR. SACHS: My problem is that this is something I think I should 
have an expert check or examine. And coming as it does in this way, 


I am prejudiced. 
THE COURT: You will have the whole wechend and a good part of 

next week to have an expert examine it. 
MR. SACHS: Very well, sir. 
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THE COURT: * * * 

Mr. Thompson, what is a finished construction grade? 

THE WITNESS: That is the absolute finished grade, after all the 
dirt is removed; and that is how we build the job, because all the ex- 
cess dirt has been taken out and then we can go ahead and construct 
the building. 

* * * * * 

MR. SACHS: Then, Your Honor, I want to object to this testimony, 
tothis exhibit, on the ground there is no evidence Mr. Pollin was 
obligated to bring the property to the grade that the witness is describ- 
ing. 

THE COURT: I will overrule your objection at this time and con- 
sider it when we have the thing identified and it is offered. 

x = * * * 
BY MR. GLASGOW: 

Q. You have prepared the overlay based upon the Exhibits 7-A, 
7-B and 7-C? Is that correct? A. Yes, sir. 

MR. GLASGOW: I would like to have the overlay marked the next 
exhibit number. That is Exhibit No. 8, Your Honor. 

MR. SACHS: I make my objection, Your Honor, on both grounds I 
have given. 

THE COURT: As I understand this overlay, it will show the ex- 
cavation necessary to bring the land to grade according to 7-A, -B 
and -C? Is that correct? 

MR. GLASGOW: To the finished grade, excluding the basement 
areas, but! including streets and areas adjacent to the building. 

THE COURT: As shown by 7-A, -B and -C? 

MR. GLASGOW: That is correct, Your Honor. 

THE COURT: And your objection is what? 

MR. SACHS: My objection is that this wasn't marked at the pre- 
trial. That is my technical objection. 

My formal objection is that there is no showing that Mr. Pollin 
ever had any obligation to grade to what this overlay shows. 
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THE COURT: And I will overrule both your formal and you techni- 
cal objections, and your substantive objection; and we will mark it 8. 


(The overlay was marked and admit- 
ted in evidence as Plaintiff's Ex- 
hibit No. 8.) 


BY MR. GLASGOW: 

Q. Based upon Plaintiff's Exhibit 8, what does that exhibit show 
when overlaid over Plaintiff's Exhibit No. 3? A. It shows that the 
grade was raised a lot higher than was on the old plan. 

Q. Are there any portions of the site in which the grade was lower- 
ed on Exhibit No. 8 as compared with Exhibit No. 3? A. Yes, sir. 

@. And where would those areas be? A. The section along 
Wheeler Road. I don't know the exact distances; but it is a section 
along Wheeler Road, near Wheeler Road, at Varney Street. 

Q. Now have you at my request, Mr. Thompson, prepared a plat 
of the site which shows the grades that are included in a field 
survey books? A. Yes, sir. 

Q. And you have testified in your depositions in this proceeding 
that you kept such a book, and it has actually been produced at the de- 
positions? A. Yes, sir. 

Q. { would like next to ask you if you can dentty the plat that i 
being shown you. A. Yes, sir. 

* * * * ® 

THE WITNESS: I prepared that plat last week. 

THE COURT: All right. 

MR. SACHS: Your Honor, I object to the use of this as The 
pretrial statement says: 

"Counsel agree to exchange promptly sopline of any of their 
pretrial exhibits which have not heretofore been exchanged." 

This comes up to us this morning as a complete surprise. 

THE COURT: Didn't you see his field book at the deposition? 

MR. SACHS: Yes, sir. 

THE COURT: Now this is the simple schematic showing of what is 
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in the book you have seen, and I will overrule the objection. 


= = * * * 
BY MR. GLASGOW: 

Q. Will you briefly describe how you prepared the plat which we 
have just described and which you are observing. A. I laid this thing 
out in 50-foot squares and took from my field books the cuts and in- 
serted them at each square and station on this plot. In the book they 
all have stations going east along Varney Street, north and south on 
each side of Varney Street. 

Q. So that the stations are fixed along the center line of Varney 
Street? Is that correct? A. Yes, sir. 

Q. And you have measured off of the center line of Varney Street 
to locate the various squares shown? A. Yes, sir. 

Q. And'at each corner of the square you have a cut or a fill? A. 
Yes, sir. 

Q. Or a finished grade elevation? A. Yes, sir. 

Q. And how have you described the difference between a cut and 
a fill or finished grade on the exhibit to which I am referring? A. By 
the colors. 

Q. By the colors? A. Yes, sir. 

MR. GLASGOW: Your Honor, I would like to have this marked. 

THE COURT: Wait a minute. The cologs are apparently red and 
blue, -- 

THE WITNESS: And green. 

THE COURT: What does red mean? 

THE WITNESS: Red means a cut. 

THE COURT: What does blue mean? 

THE WITNESS: Blue means a fill. 

THE COURT: And what does green mean? 

THE WITNESS: Green means a finished grade. 

MR. GLASGOW: There will be some places where there is no need 
to cut at all, Your Honor. 

THE COURT: Oh, that is green. 
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MR. GLASGOW: Yes, Your Honor. 

THE COURT: Ali right. And you are offering that as Plaintiff's 
Exhibit 9? 

MR. GLASGOW: Yes, Your Honor. 

THE COURT: The defendant objects? 

MR. SACHS: Yes, Your Honor. 

THE COURT: It will be admitted. 

* * * * | * 

33 THE WITNESS: I put in stakes the first week in January. In fact, 
the latter part of January I practically had it all staked out. And then 
I started putting on my cuts; but the cuts were on the stakes when 
Elder came on the job. | 

* * 
BY MR. GLASGOW: 
Q. Mr. Thompson, when you came on the site in January, were 


the elevations such along Wheeler Road that it required substantially 
more cut than shown on Exhibit No. 9? A. Yes, sir, 

MR. SACHS: Excuse me. I am sorry to interrupt. My attention 
is called to a point I should have made. This we are talking about 
and the overlay comes as a complete surprise to us. ‘Your Honor 
overruled my objection on the ground we had the books from which 
this exhibit was prepared at the deposition of this witness, which is 


true. Mr. Frohlich points out to me, however, very significantly, 
those books have not been in evidence. 

THE COURT: Mr. Sachs, here is your situation. The plaintiff 
has claimed that they were required to do certain excavation, because 
your client didn't fulfill his obligation, and that they are entitled to 
recover from your client for the amount they had to excavate and paid 
for that he didn't do that they were required to do. 

They have set forth a certain number of cubic yards. These are 
merely means of showing those numbers of cubic yards and the pic- 
torial representations of them. So long as these pictorial representa- 
tions are within their claim, they are helpful to the Court, they ought 
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to be helpful to you, they ought to be helpful to everybody concerned, 
and I am going to admit them. 

Now if of course they try to put in anything that would be in excess 
of their claim or would be a surprise to you in that it is a claim you 
had no opportunity to know about or meet, then I will sustain your 
objection. 

MR. SACHS: I follow you of course, Your Honor. We have no 
complaint about their going beyond the complaint. But thereis a very 
tremendous element of surprise in this evidence, in that the evidence 
comes as a surprise and we have been playing the game according to 

different rules. 

THE COURT: I will overrule the objection. 

* * * * * 

MR. GLASGOW: Your Honor, just so the record is clear on this 
matter, I thought that we were well within the framework of the ex- 
hibits, and these are merely explanatory of the exhibits. 

THE COURT: Mr. Glasgow, I have so ruled. 

* x * * 
BY MR. GLASGOW: 

Q. Mr. Thompson, you stated the elevations along Wheeler Road 
were substantially higher or required a greater cut than shown on 
Plaintiff's Exhibit 9? A. Yes, sir. 

Q. How did you select the cut figures that are placed on this plat, 
Exhibit 9? -- referring to how you selected them from your book. 
A. The excavators were working on the job. So I had to take eleva- 
tions at these stakes so I would know exactly how much cut to make and 
I would not undercut the grade. In other words, if we run too low in 
some buildings, it would cost extra money to put extra brick work on 
these buildings. 

Q. I am talking about the point of time now, Mr. Thompson. How 
in point of time did you select the grades? Did you select the earliest 
grades, did you select the grades nearest July, or what point in 

time did you select for the grades that are affixed to Exhibit 9? 


A. I started in January 2, 1959. 

Q. That is what is in your book? A. Yes, sir. 

Q. That is not what is on Exhibit 9; is that correct? A. No, sir. 

Q. How did you select the grades that are on Exhibit 97 A. I 
selected -- the finished grades or the cuts? | 
Q. The cuts that are shown on Exhibit No. 9. A. From these 
books. | 
@. And what date did you select? Did you select the earliest cut 
that was required for a specific station, or the subsequent cut? A. 
They are the subsequent cuts, not the earliest cuts. | 

Q. They were not the earliest cuts that were required? A. No, 


What date or point in time did you select as the subsequent cut 
A. In the latter part of January. 
The latter part of January? A. Yes, on some sections only. 


On some sections only? A. Yes. 

The sections where there was active excavation, what date did 
you select? A. Well, the active excavations, as that was going on, 
I put in stakes. Then there would come a lull. So it became towards 
the end of these excavators, they would sometimes be three or four ; 
sometimes there wouldn't be any. And so all ofa sudden they would 
stop. So then I would go out and put in these stakes. ! 

Q. Do you have the date, for example, when you determined that 
the cut of 1.49 feet was required at the station 2 plus 0 south 100? 

A. That date was after the excavators had stopped coming. 

Q. Had stopped coming? A. Yes, sir. 

Q. And was that immediately prior to when Mr. Elder came on 
the site? A. That was approximately a week before Mr. Elder came 
on. | 
Q. Is that true generally of the cuts south of the stations on Varney 
Street toward Wahler Place? A. Yes, sir. | 

Q. Are there other areas where that same condition is true? 

A. Yes, sir. | 
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Q. Would you briefly describe those areas? A. The areas are 
up in, well, the areas, the whole top of the hill, where most of the 
cut was to take place. 

Q. That is the area close to Wheeler Road? A. Yes, sir. 

Q. And it extended both north and south of Varney Street? A. Yes, 
sir. 

Q. And that is where the larger cuts are required? A. Yes, sir. 

Q. Does this plat show reasonably accurately the condition that 
existed when Mr. Elder came on the site? A. Yes, sir. 

Q. Mr. Thompson, at my request have you prepared a computation 
showing the dirt originally required, as compared with the dirt that 
was required under the revised plan? A. Yes, sir. 

Q. Now specifically I am referring to the amount of dirt required 
under Plaintiff's Exhibit No. 3, which is the plat of March 17, 1958, -- 
A. Yes, sir. 

Q. -- as compared with our Exhibits 7-A, -B and -C, -- A. Yes, 
sir. 

Q. -- which are the revised plans, up-dated plans, of December 

15, 1958. A. Yes, sir. 

* * * * * 

THE COURT: As I understand it, the grade requirements of the 
second plan -- 7-A, -B, -C -- do not increase your client's obligation 
under the first set of plans, but decrease it. And for that reason I 
think it is quite proper to put it in, and I will admit the testimony as 
to that. 

x * 
BY MR. GLASGOW: 

Q. I hand you a letter from Ben Dyer Associates, Inc., dated 
October 20, 1958. 

THE COURT: Wait a minute. Have we abandoned what you have 
started on? 

MR. GLASGOW: No, sir. This is proving the facts. 

THE COURT: All right, go ahead. 
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MR. SACHS: I am going to object, if Your Honor please, to the 
submission of this document to this witness at this time. If I under- 
stand correctly, the document is a statement by an engineer as to 
estimating the figure that represents the difference between these 
two plans. I take it the witness has already made his computation, 
and it seems only fair to me that he state his computation before he 
gets the other engineer's. 

* * * * Lo. 

MR. GLASGOW: Your Honor, the computation which this engineer 
has prepared was as to the difference between the two plans. We have 
to provide the figure as to what the original plan called or. Mr. Ben 
Dyer, an engineer that will be called by the defendants, prepared 
this original computation. And I want that letter in which he prepared 
that original computation into evidence. 

THE COURT: ThenI will permit the marking of it for identifica- 
tion, and I will permit testimony therefrom to show the difference. 
But later I will strike the whole thing unless this basic computation 
is properly brought into evidence in some fashion or other. Now are 
we all clear on that? 

MR, SACHS: I am clear on it, and I record my wis to it. 

* * * * om 

MR. GLASGOW: Your Honor, I wish to refresh Mr. Sachs' re- 
collection that this is Plaintiff's Exhibit No. 10 to the pretrial to which 
I am referring (indicating and handing to Mr. Sachs). 

* * * * 2 

THE COURT: Do I also understand this was stipulated to at pre- 
trial? | 

MR. SACHS: Oh, sure. 

THE COURT: Well bless my buttons. Go ahead. 

MR. SACHS: That wasn't my objection. My objection was that 
this witness must have made his own computations, and Mr. Glasgow 
has started down the road of getting that; and it seems unfair to me 
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that he be coached by somebody else's computation in the meantime. 

THE COURT: As I understand, he didn't make his computation on 
Exhibit 3, he made his computation on 7-A, -B and -C, whereby he 
will give his computation on 7-A, -B and -C and compare it with 3, 
and state what the difference is. Am I correct? 

MR. GLASGOW: That will be the end result. But there is one 
other computation that was made by Mr. Dyer that this witness will 
use also, which is based on a topographic survey that Mr. Dyer made 
on September 9, 1959, and which was made at Mr. Pollin's request. 

THE COURT: Who is Mr. Dyer? 

MR. GLASGOW: He is a registered civil engineer and land sur- 
veyor. 


= * * * * 


THE COURT: * * * thenI will consider a motion to strike after 
he has finished and we know what we are talking about. 
Go ahead. You have shown him a paper. Mark it for identification 


SO we will know what we are talking about. 
s s * 


BY MR. GLASGOW: 

Q. You have just testified that the excavation work or earth re- 
moval, the computation of which was provided in Plaintiff's Exhibit 
11 for identification, covered a period ending September 9th, 1959? 
A. Yes, sir. 

Q. Was there earth removal after that date? A. Yes, sir. 

Q. How did you compute the earth removal after September 9, 
1959 to the end of the earth removal required to bring the site to the 
buildable grades? 


* * * * * 


THE WITNESS: The computation was made from each pan that 
hauled the dirt out of the project. 

THE COURT: Each pan? 

THE WITNESS: Yes. It was a pan with a scraper on it that picks 
up 16 yards of dirt. We had ancther pan with -- it opens at the bottom. 
You have probably seen them. 
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THE WITNESS: Anyway, this one pan was a 20-yard pan, and the 
other was a 10-yard pan. So they figured the 20-yard pan would only 
pick up 16 yards of dirt, because we know each time it wouldn't be 
exactly full. And the excavator agreed that the 20-yard pan would 
hold 16, and that the 10-yard pan would hold 8. 

For each pan, when it went down the hill from off of the job, there 
was a ticket. So from these tickets I computed the number of yards 
that went off the job in these pans. 

BY MR. GLASCOW: 

Q. You used the actual paid invoices for your computation? A. 
Yes, the invoice that was made up from these tickets. | 

Q. And how many cubic yards of earth did Mr. Elder remove from 
the site after September 9, 1959 to the time he completed his excava- 
tion of the site? 

MR. SACHS: I object, if Your Honor please, because * * * 

THE COURT: I will overrule the objection. 

* * * 
THE WITNESS: 27,667 cubic yards. | 
* * * * le 

MR. SACHS: The witness, as I understand it, says that he arrived 
at this figure of twenty-some thousand yards by adding up the bills, 
the bills that his employer got from Elders, which bills he fe were 
based on tickets made up as each load went out. 

Obviously this is not any kind of an original record, and hehas no 
personal knowledge about it. It is just Elder's statement as to what 
he took off. | 

THE COURT: All right. I still overrule the objection. | 

Now go ahead. | 

BY MR. GLASGOW: 

Q. Mr. Thompson, after September 9, 1959, you were on the job 

each day, each working day; is that correct? A. Yes, sir. 

Q. When did Mr. Elder complete his earth removal from the site, 
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the month? What month did he complete his earth removal? 


* = * * * 

THE WITNESS: I think it was October. 

MR. GLASGOW: It was in October. 

* * * * * 

Q. What is the total amount of earth removed between the date of 
the survey made April 1958 and the completion of Mr. Elder's earth 
removal from the site? This is all off-site earth removal. A. 

226, 667 cubic yards. 

Q. How much less earth removal is that than required under the 
original plan of March 17, 1958, designated Plaintiff's Exhibit 3? 

A. If you take the 226, 667 and subtract it from the 344,000, you come 
up with 117, 333 cubic yards of dirt. 

THE COURT: What is that exhibit? 

MR. GLASGOW: Exhibit 12 for identification, Your Honor. 

THE COURT: Are you offering it? 

MR. GLASGOW: Your Honor, I am offering Exhibits 10 through 12. 

THE COURT: Is there objection? Ten and 11, I understand, were 
stipulated at pretrial. 

MR. SACHS: And I have no objection to them. I do object to 12. 

THE COURT: They will be admitted, 10 and 11, without objection, 
and 12 will be admitted over objection. 

s = x 
BY MR. GLASGOW: 

Q. Will you briefly describe what work you performed after you 
arrived in January 1959, until July 1959 when Mr. Elder came on the 
job. A. I went along and kept putting in these cut and fill stakes. 
And then we also had a few laborers start clearing some woods 
around at different sections of the job. Then we burnt some stumps. 

Q. Did you maintain any records on the site? A. Only the records 
of the cuts and fills I have in the field books. 

Q. Are these the field records to which you refer? A. Yes, sir. 

MR. GLASGOW: I would like to have the field books marked as 
exhibits . 
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THE COURT: What is the next number? Thirteen? | 
THE DEPUTY CLERK: Thirteen, Your Honor. | 
* * * * * 
MR. SACHS: I want to object to their use, then. They were not 
marked at pretrial. | 
MR. GLASGOW: Your Honor, we would like to offer them at this 
time. | 
MR. SACHS: I want to make the same objection. 
THE COURT: Just because they weren't marked at pretrial? 
MR. SACHS: Yes, and therefore we are taken by surprise by them. 
Don't let me overstate that, Your Honor. We have seen them, but 
we have not had an opportunity to use them as we would pare, I think, 
if they had been marked at the pretrial. 
THE COURT: I will overrule the objection. 
* * * s :  @ 
THE COURT: They were used in a deposition, weren't they? 
MR, SACHS: Yes. 
MR. GLASGOW: They were not only used ina deposition but were 
left with the defendants for a period of time. 
THE COURT: All right. 
MR. SACHS: We ounfest that, I understand, Your Honor. 
THE COURT: You didn't contest their use at the deposition? 
MR. SACHS: No. 
* * i ® 


[BY MR. GLASGOW: ] 


Q. Now, Mr. Thompson, at my request have you prepared an 
overlay which is merely pictorial of Exhibit No. 9? A. Yes, sir 


* * * * i = 


Q. Now, how did you prepare this overlay; and briefly describe 
what it shows. A. From my books I took the cut and fill stations and 
located them on this overlay showing the cut and the fill) and the trees 
at the site as I saw it when I arrived. 
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Q. Now, what does the green color show? A. The green color 

shows the cut. 

Q. And what does the red color show? 

THE COURT: Wait a minute, now. What do you mean by “it shows 
the cut?" Do you mean it shows where there had to be a cut to bring 
it to grade? 

THE WITNESS: Yes, sir. 

* * * * * 

THE WITNESS: And the red shows where it had to be filled to bring 
it to grade. 

BY MR. GLASGOW: 

Q. And what does the yellow show? A. Shows the trees that was 
on the project. 


* * * * * 


Q. Now, did the trees have to be removed? A. Yes, sir. 
* * * * * 

Q. Now, Mr. Thompson, does this overlay generally picture the 
conditions where there were cuts and fills when Mr. Elder came to the 
site? A. Yes, sir. 

* * * * * 
THE DEPUTY CLERK: It is marked Plaintiff's Exhibit No. 14. 
THE COURT: It will be admitted over objection. 

* * * * 

BY MR. GLASGOW: 

Q. Mr. Thompson, did Mr. Pollin have free access to the site 
when you came on? A. Yes, sir. 

* * u * * 

Q. Did he have free access to the site after January 2, 1959? 

A. Mr. Pollin's excavators had free access to the site except one 
section that I wouldn't let them go into. 
* * * * * 

THE COURT: You mean you have got areas you wouldn't even let 

them walk on when you talk about access? 


THEWITNESS: There was one area had some choice gravel on it, 
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one little section down in the southeast corner, that I was going to use 
in stabilizingthe lower part, Varney Street, and the concrete companies 
was taking the gravel out free and at that particular time most all of 
the gravel had gone from the job, so we needed that Ee to grade 

Varney Street with. 

BY MR. GLASGOW: 

Q. Now, the Judge asked if we refused access. That means the 
right to come on the site. A. No, sir; no, sir, he wasn't paueen no 
access to walk on the site. 

Q. Now, was he refused the right to bring excavators ° a portion 
of the site? A. No, sir, only one section. : 

Q. He had the right to excavate wherever he wanted on the site 
except the one area? A. Yes, sir. 

Q. And where is that area to which you have just referred? A. 
It's at Wahler Place and Wheeler Road. 

Q. And that would be referring to Plaintiff's Exhibit wb 9, that 
would be the southwesterly portion of the site? A. Southwest corner, 
yes. 

Q. Southwest corner of the site? A. Yes. 

* * * 
CROSS EXAMINATION 
BY MR. SACHS: 


* * * bd ; € 


Q. Is it customary in your experience when a building project of 
this size is undertaken that the builder, in this case I gather that is 
Fairmount Steel Corporation, bring to the site prior to the commence- 


ment of actual construction a man of your experience? ! A. On all 
jobs that the Fairmount Steel had that I worked for, I went to the site 
before anybody else. | 
Q. And your job essentially was to prepare the site for the laying 
of footings and the construction of the buildings, wasn't a A. Yes, sir. 
Q. And that job was a necessary preliminary to actual construction, 
wasn't it? A. Yes, sir 


78 


42 


Q. Some of your duties involved things other than actual excavation, 
didn't they? A. Yes, sir. 

Q. And'among those duties was the removal of trees, clearing of 

land, wasn't it? A. That is true,sir. 
* * * * * 

Q. Now, Mr. Thompson, did you, in performing your job as field 
superintendent -- you did things other than clearing and removing of 
trees, didn't you? A. Yes, sir. 

Q. You layed out the buildings, didn't you? A. Yes, sir. 

Q. And how do you -- and what did that mean -- I will rephrase 
that, it would be quicker. 

In order to lay out the buildings, you had to survey the property 
and fix the corners of the buildings to be constructed, didn't you? 

A. That's correct, sir. 

Q. And you had those corners to mark the elevations at which the 
foundations would be established -- created? A. Yes, sir. 

Q. And in order to -- you also had to lay out the streets, didn't 
you? A. Yes, sir. 

And parking lots? A. Yes, sir. 

And that involved surveying both laterally and topographically? 

Yes, sir. 

And that is something that any building superintendent has to 
do regardless of excavation, isn't it? A. Yes, sir. 

Q. And a good bit of your time from January until Ocotber of'59 
was devoted to that work, wasn't it? A. Yes, sir. 

Q. Asa matter of fact, that was your principal work, wasn't it? 
A. Yes, sir. 


* * * * * 


Q. Now, Mr. Thompson, when you arrived on the job in January 


1959, was any work going on? A. Yes, sir. 

Q. Can you describe for us what was going on? A. Excavators 
known as Potts & Callahan and Mr. McDermott was removing dirt 
from the site at that particular time. 
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* * * * ) * 

Q. Was it obvious that considerable cutting had been done on the 
site before you got there? A. Yes, sir, after I found out later how 
high the job had originally been, there had been a lot of work done there. 

* * * * = 

Q. And do you know how much equipment they had workine there 
at that time? A. Well, McDermott had a shovel and some trucks. 
Potts & Callahan also had some trucks and a shovel, a loader -- 

THE COURT: Is Potts & Callahan one company? _ 

THE WITNESS: Yes, sir. 

* * * s | * 

Q. And did others come while you were there? Let's take the 
period January 1st to January 30, '59; did others come; during that 
period? A. Reigel Construction Company came in and a fellow named 
King came in and on Mr. Davison's property the eoucrets companies 
was -- also came and took some gravel. 

Q. When you speak of Mr. Davison's property you are talking 
about Parcel 230/42, aren't you? A. Yes, sir. 

Q. Which was the rectangular piece at the southeast -- southwest 
corner of the property? A. Yes, sir. 

Q. That was the piece that wasn't included in the original plan but 
was later acquired by Fairmount and now is a part of the project? 

A. Yes, sir. 

Q. And you said that the concrete companies were working in that 
area. What companies? A. District Sand & Gravel and Silver Hill 
was taking gravel over that portion. 

* * * * s 
Q. Gravel is a very valuable material, isn't it? A. Yes, sir. 
Q. It is used as a construction ingredient? A. Yes, sir. 


Q. Aside from those two concrete companies, you L- can you 
mention other excavators who came during that six months prepared to 
take the fill, the non-gravel material which was suitable for fill? 


* * * * / 
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THE WITNESS: The other ones that I only know by name, the Navy 
come and took some. 

* * * * * 

Q. How about Green & Dyer? A. Green & Dyer come and took 
a little, I can't remember all of them. 

x * * * * 

Q. They! were prepared and, in fact, they were prepared to take 
and in fact did take fill, materials that were there from wherever you 
would allow them, isn't thatso? A. Yes, sir. 

Q. Now,) can you give us any idea of how much fill each of these 
people took? A. No, sir. 

Q. You kept no records? A. No, sir. 

Q. You did go around ahead of them putting in stakes that would 
indicate the elevations they were to cut to, didn't you? A. Yes, sir, 

the elevations that they would -- they undercut. 

Q. Beg pardon? A. I put in the elevations so they wouldn't under- 
cut. 

Q. So they wouldn't undercut? A. Yes, sir. 

Q. There was one occasion when they had -- there had been some 
undercutting before you got there? A. That's correct, sir. 

Q. But you didn't have any serious problem with it after you got 
there? A. No, sir. 

Q. These were professionals, these excavators, they were people 
who were in the business of excavating? A. That's correct. 

THE COURT: Just as a matter of information, did they bring 
engineers with them? How do they tell when they are undercutting? 

THE WITNESS: By my stakes, sir, the stakes I put in. 

THE COURT: How do they know how far they have cut? 

THE WITNESS: I put up a stake and say, cut four foot or five foot, 
whatever the case may be, and they won't dig no deeper than that. 
They may take it in three or fourfoot layers; after they take out each 
layer I replace the stakes so they wouldn‘t go down below the grade 
they have to cut to. 


* * 


BY MR, SACHS: 

Q. Silver Hill Sand & Gravel Company was swine company that 
came, wasn't it? A. Yes, sir. 

Q. Now, when was it that you decided that you would retain for 
the construction the -- gravel that you spoke about when Mr. Glasgow 
was questioning you? A. I followed that gravel that was up on that 
corner. I knew it was there from the first day I got there. 

Q. That was in the southwest corner of the property? A. Yes, 
sir, also knew that there was a place on Varney Street that was any- 
where from 11 -- 6, 7, you know, the average wes low, It had to be 
built up. 

* * x z j s 

Q. Mr. Pollin was over there practically every day, wasn't he? 

A. I think so, sir. | 


Q. Would you say that he kept in constant touch with the progress 
of the work? A. I would say so. 

Q. You and he conferred about the progress ee A. Well, 
Mr. Pollin would come in and look at the excavation, then go away. 
Mr. Pollin didn't spend too much -- he'd just come over and on -- 
he came up, he was there a lot of times. | 


* * * * / ® 

Q. And you and he never discussed plans? A. No, sir, only on 
one occasion, he asked me to loan him some plan. | 

Q. And that was after June 30, wasn't it, of '59? A. I don't know 
for sure. | 

Q. Wasn't that after the job was substantially done and after a 
question had arisen as to whether he had complied? A. The job was 
when I went over and listened to Mr. Pollin's plans, the job was far 
from being done. 

Q. I am speaking of the excavating. A. Excavating was far from 
being done. | 

Q. You can't remember when that was? A. No, sir. 
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Q. You do know that you never gave Mr. Pollina copy of the Dec- 
ember '58 final plans,did you? A. I gave Mr. Pollina copy of three 
sections of the S.P. 1, 2 and 3, is what I call it. 

Q. My question was poorly worded. I meant that you never gave 
him a copy of those plans until the occasion which you have already 
described? A. No, sir, Mr. Pollin never asked me for them. 

Q. Right. And you never gave them to him? A. No, sir. 

Q. And so far as you know, he didn't have a copy? A. As far as 
I know. 

Q. He certainly gave no indication that he was paying attention to 
specific grades, did he? A. No, sir. 

= x * * * 

Q. What was the title of Mr. Jackson? A. Superintendent, field -- 
construction superintendent. 

Q. When did he come on the job? A. I don't know the exact date 
Mr. Jackson came on the job. 

Q. Do you know approximately? A. Well, I know he came there 
prior to Elder working there. I don't know the date, March, April, 

something like that. 

* * x * « 

Q. And when he arrived did you and he discuss the retention of the 
supply of gravel on the southwest corner that you have referred to? 
A. I don’t know if it was exactly when he arrived, but I know we 
discussed it. 

Q. And it was his opinion, wasn't it, that that pile should go? A. 
It was his opinion at first that that pile of gravel was going to be put 
in Varney Street where I wanted it put. 

Q. As you at first decided? A. Yes, sir. 

Q. Then did he change his mind? A. Later on some of it went 
to Varney Street and some went to the park. 

* * = * * 

We hauled it across Valley Avenue into the National Park, the In- 

terior Department. 
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Q. You mean Elders hauled it? A. Yes, sir. 

* * * * | * 

Q. Allright, sir. Are you able to say how much of it was hauled 
into the park? A. I aon't know, sir. 

Q. Will you state again for us, if you please, Mr. Thompson, what 
part of the site, what part or parts of the site you turned Mr. Pollin's 
excavators and concrete companies away from? A. Southwest corner 
of the property. | 

Q. Only the southwest corner? A. Yes, sir. 

* * * * | * 

Q. The 17, 394 cubic yards was moved by Mr. Elder from one part 
of the site to another? A. Yes, sir. 

Q. And it is your understanding that Fairmount Steel paid Mr. Elder 
35 cents a yard for that? A. That is my understanding. 

MR. SACHS: Right now, Your Honor, I say to you that it is my 
understanding that no claim is made here for that expense; no claim 
is made here directly for that expense. 

*x * * * | * 

Q. Now, how much, actually, was excavated by Mr, Elder from 

basements or in -- Let me rephrase that. | 

In order that you could put your foundations into the buildings -- 

A. He excavated one basement that was below the grade that went into 
the hole which was 445 yards of sand. The rest of the excavation, I 
think, if you have the figures, are the figures here, that was taken 

out of the terrace apartments of basement No. 9, building group No. 9. 


* * * s s 


Q. Let's see -- (pausing) Iam sorry, yes, here you said on page 
129, you see the basements are 3654 would be the total of 9 and 4. 
That is the total of 9 and 4. A. Yes, sir. | 

Q. Right. So your testimony then today as it was at the deposition 
is that Mr. Elder took off 3, 654 yards from the site in order to enable 
you to put those basements into 9 and 4? A. I think you are -- let me 
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explain this thing now. The 445 yards of sand was taken to the park. 
That wasn't in the 35 cents a yard haul. 
= * * * * 
104 MR. SACHS: I think they are. I may be wrong at this point, but 
I understand that we are entitled to a credit for 3,654 yards for base- 
ment excavation and they talked about a credit of 445 yards. 

MR. GLASGOW: Your Honor, I think Mr. Sachs is confused. The 
445 cubic yards that were removed from the basement over to the park, 
we gave a credit for this morning. We said that that should properly 
be given. 

THE COURT: Yes. 

MR. GLASGOW: Now, the item of 3, 209 cubic yards -- and Mr. 
Thompson has already explained it and explained it in his deposition 
-- was moved from elsewhere on the site, did not involve off-site 
moval and we make no claim for that item. 

MR. SACHS: Isee. Mr. Glasgow straightened me out on that. 

THE WITNESS: Yes, sir. 

x * 
[ BY MR. SACHS:] 

Q. What I am asking you is how much material was later removed 
from the area that his excavator was turned away from? A. I com- 
puted that for you. 

Q. Yes, you did. You remember at your deposition you said it 
was less than 10,000 yards? A. Yes, sir. 

Q. Later you calculated it to be 8,765 yards, didn't you? A. Yes, 
sir. 

Q. So you are testifying that Mr. Pollin was there ready to take 
away 8765 yards and you told his men they couldn't take it, right? 

A. Yes, sir. 


* * * * * 


Q. That was removed from the site, wasn't it? A. Not all of it, 
no, sir. The part was moved, some was moved to Varney Street, 
some to the park. How much, I don't know. 

Q. Of that 8,765 yards I believe you said the major part was on 
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the original piece of property and not on 230/42. A. The major part, 
yes, sir. 

Q. You are unable, I gather, to say how much was on 230/42 and 
how much was on the other? A. No. : 

* * * * i z 

THE COURT: So I can get a note cleared up on it, do you know how 
much of that was moved tothe park and how much was put in Varney Street? 

THE WITNESS: No, sir. There wasn't no record kept because the 
dirt was hauled for 35 cents a yard but it wasn't specified to any parti- 
cular point. 

THE COURT: Well, was the same charge made for the gravel 


hauled to the park as the gravel hauled to Varney Street? 

THE WITNESS: No, sir, the gravel hauled to the park was 50 cents 
a yard and gravel hauled to Varney Street was 35 cents a yard. 

THE COURT: Why can't you break it up from that? | 

THE WITNESS: Some of the dirt from other of the sections of the 


job was hauled at 35 cents a yard, too. There wouldn' t be no way 
to get the exact total. 


* x * x ! = 

Q. [BY MR. SACHS:] Have you studied the March 1958 layout plan 

which is marked here, I believe, as No. 3? A. Yes, sir 
* * * * s 

Q. And have you made a comparison between it and the December 
1958 plans? A. Yes, sir. 

Q. Isn't it a fact that the March 1958 plan presented a much simpler 
grading plan even though it required more excavation? | A. Well, it's 
a simple plan, I'll say it's simple but it would be in awful rough grade. 

* * x * | s 
121 THE COURT: We will adjourn until 1:45 Monday. _ 

MR, SACHS: Your Honor, did I understand from what you said -- 
I would like to make it clear -- that we may borrow for the weekend 
the exhibits we have not seen before, although I am not sure I can get 
an expert over the weekend? | 

THE COURT: I take it you have no objection? 

MR. GLASGOW: Absolutely none, Your Honor. 


s s * s 
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Washington, D. C. 
Monday, November 5, 1962 


* * * * 
125 Thereupon, 
EDWARD A. THOMPSON 
resumed the witness stand and, having been previously duly sworn, 
was examined and testified further as follows: 
* * * * 
143 RECROSS-EXA MINATION 
BY MR. SACHS: 
* * * * * 

144 Q. You don't know what Mr. Pollin was obligated to do by 
contract or what he was not obligated to do, do you? A. No, sir, I 
do not. 

Q. When did you first see a copy of Plaintiff's Exhibit No. 3, 
which is the preliminary layout prepared by Ben Dyer Associates in, 
I think, early '58? A. That was prior to my deposition. I saw it in 
Mr. Glasgow's office. 

Q. You never saw it while you were on the job, did you? A. No, 
sir. 

Q. In your experience have you ever been asked to grade a 
piece of property or supervise the grading of a piece of property to 
such a plan? A. No, sir, I have not, sir. 

Q. That is not a grading plan at all, is it? A. It would be if 
it had distances showing you how to locate them, but you could take a 
scale and do it. It could be done. 

Q. If you did it, you would have to making up the grade yourself, 
wouldn't you? A. No, there is grades on there. 

* ® * * * 

145 Q. But a grading plan has two-foot indications, doesn't it, 
indications on two-foot contours? A. Not necessarily, no, sir. 

Q. Their grading -- well, -- A. Grading plan can be taken 
from a contour plan, that is, a grading plan can be set up so there 


is not one contour line on it. 
Q. All right, sir. This particular plan is entitled a preliminary 
layout. A. Yes, sir. | 
Q. It doesn't give the elevations of buildings, does it? A. I'l 
have to get up close. I'll have to see it -- no, sir, just gives the 
elevations of the streets, parking lots and the lawn, there is no ele- 
vations on the buildings, as I can see. 
Q. And it is at a scale one inch equals 40 fect, isn't it? 
A. Yes, sir. 
Q. So there are distances of 80 and 100 feet where there is no 
real clear indication of what kind of grading should be done, is it? 
A. That's correct. | F 
ce = * * * | * 
147 Q. Now, you said at one point the excavators who Mr. Pollin 


had brought to the site cut too low? A. Yes, sir. 
* * * * * 


Q. When you said that they cut too low, you meant they cut 
148 too low to the plans that you were following, didn't you? 
A. That's correct. 


* * * 


HERMAN COHEN 
called as a witness on behalf of the Plaintiff and, having been first 
duly sworn, was examined and testified as follows: | 
* * * * 
DIRECT EXAMINATION 
\BY. MR. GLASGOW: | 
Q. Mr. Cohen, please state your name for the record and 
149 your home residence. A. Herman Cohen, = Park Heights 
Avenue, Baltimore 8, Maryland. 
Q. What is your connection with Fairmount Steel Corporation? 
A. Iam president of the Corporation. 


* * * 
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150 Q. Mr. Cohen, did you have Exhibit No. 3, which is a pre- 
liminary topographic plan, bearing a signature of Jack Pollin and 
dated March 17, 1958, prepared? A. Yes. 

Q. Was this document prepared in connection with any con- 
tractual arrangements between Mr. Pollin and Fairmount Steel? 
A. Yes. 

Q. Mr. Cohen, I hand you Plaintiff's Exhibit No. 1, which is 
a contract, and ask if this is the contract that applied to the purchase 
of the property shown on Exhibit No. 3? A. It is. 

Q. Did that contract provide for the preparation of the topo- 
graphic plan described as Plaintiff's Exhibit No. 3? A. Yes. 

Q. Was it necessary to enter into a subsequent document 
concerning the sales contract? A. Yes. 

Q. I hand you Plaintiff's Exhibit No. 2 and ask you if you can 

151 identify that document? A. Yes. 

Q. Now, what was the purpose of executing the escrow 
agreement ? 
* * * * * 

152 A. Well, at the time the -- we completed settlement, the 
terms of the original contract weren't completed. Mr. Pollin hadn't 
bought all the property that was supposed to go in, and he hadn't 
removed the excess fill in accordance with the contract, and we pre- 
pared the escrow agreement and left the money as security for him 
to perform all the conditions in the contract. 

Q. Who requested the escrow agreement to be performed -- 
* * * * * 
Q. -- be prepared? A. We did. 
Q. You requested that the escrow agreement be prepared ? 
A. Yes, sir, to -- because at the settlement we prepared the escrow 


agreement to put the money in escrow as security for the performance 


of the contract. 
* 
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153 Q. Did Mr. Pollin, after the establishment of the escrow fund 
ever make any request for disbursal of funds from the escrow? 
A. Yes. | 
Q. Do you recall one or more occasions? A. Yes. 


Q. Can you state the reasons - 

MR. SACHS: What reasons? May I ask Mr. Glasgow what 
reasons? I don't think the question is clear. 

MR. GLASGOW: State reasons for requesting release of 
funds from the escrow -- 

MR. SACHS: Does Mr. Glasgow mean the reasons that Mr. 
Pollin gave or the reasons that the witness inferred ? 

THE COURT: I assume he means the reasons Mr. Pollin 

154 gave in asking for it. | 

THE WITNESS: No, Mr. Pollin had had several obligations. 
He said he had to meet them. One of them, in particular, was the 
fact that one of these mortgages was due on some piece of property 
that he had and he needed money for that, and another one was the 
fact that he had given a mortgage to the agents for their commission 
instead of paying the cash, he had given them a mortgage on a piece 
of his property and requested that we would release some money from 
the escrow fund in order to permit him to pay these nents rather 
than foreclose on his property. 

THE COURT: Was that property involved in this suit ? 

THE WITNESS: No, there was a different piece of property 
that he -- some place in Alexandria, as I recall, some place over 
in Virginia. : 

* * ¢ 
156 CROSS -EXA MINATION 
BY MR. SACHS: 
* * * * * 
160 Q. Was there anything unusual about your sending people 
to the site in advance of the actual start of construction? A. I don't 
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know whether you would call it unusual or not, but we discovered that 
early part of January that they'd removed fill from the area that 
they should not have cut. They undercut where buildings would be going 
and they cut in lower than the plan called for and we put Mr. Thompson 
to check to make sure that they would not remove the fill from the 
wrong place. 
* * * * * 

Q. Can you answer that question exactly? What plan did they 
undercut? A. This plan here, this here sign. 

Q. They undercut this plan of Ben Dyer's that was a part of 

161 the contract; is that what they undercut? A. That would be 

the plan that they undercut, either that or -- 
* * * * * 
THE WITNESS: The grading plan was raised. It permitted 
less fill to be cut than was originally called for. 
* * * * * 

162 Q. Now, you testified a minute ago, though, this is the plan, 
Exhibit No. 3, that was the one that was undercut. Do you want to 
change that testimony? A. Now, frankly, Iam not sure whether we 
at that time had the other plan or, rather, the other plan wasn't 
developed later which permitted less ofa cut. 

Q. Less excavation? A. Yes, sir. 


Q. You really don't know, do you, what plan you were operating 
under in December of '58 and January of '59? A. No, I wouldn't know. 
Q. All right, sir. Do you know if you -- or you would know 


this: 
Prior to January 1st of '59, had you told Mr. Pollin of any 
changes in plans? A. I believe Mr. Pollin was kept informed. 
* * x * * 
Q. Why did you change these plans? Why did you change from 
this preliminary layout, Plaintiff's Exhibit No. 3, to the final plan? 
A. The architect came up with -- 
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163 Q. Was there some advantage to you in making that change ? 
A. Idon't know whether we considered it any advantage or not. It 
is as they go along, the plan worked out that way. | 

* * * * s 

169 Q. All right. At that time did you have an intention that he 
would cut the property and grade the property precisely to this 
Plaintiff's Exhibit No. 3? A. No, not precisely, within reasonable 
limits of it. | 

* * * * : * 
Q. Would you say your plan at that time was that he would 
rough-grade to that or fine-grade to it? A. To rough grade to it. 


* * * * * 


Q. And then the agreement provided for the balance of the 
settlement, which is some 66-odd thousand dollars, to be held in 
escrow as security for the removal of the dirt required to be removed; 


is that right? A. That would be correct. 
* * * * * 

Q. I take it, Mr. Cohen, that your purpose in insisting on the 
escrow was to be sure that the grading that Mr. -- to be sure that the 
excavation that Mr. Pollin was supposed to do would be done ? 

A. Correct. | 
Q. And you were satisfied that the escrow gave you that 
assurance, right? A. Yes, I was satisfied that -- yes, well, okay. 
Q. All right, thank you. 
I now want to show you this Defendant's Exhibit Number 3 
for identification, called ''Further Extension of Election Period," -- 
178... I'm sorry, I gave you the wrong one. Number 2, "Extension 
of Election Period," which you will nctice is dated Blank of May, 
1958, unsigned, extends the election period to June 16th. Do you 
have recollection of that? A. I recall that there was -- it was 
necessary to make some extensions. | 
Q. I see. Were those extensions at your request ? A. Yes. 
Q. And this Exhibit Number 3 extending the date to July 16, 


do you identify that document? A. I assume that this would be 


correct because I will have to assume that those were -- 
= = * x * 


Q. And in February of 1959, you agreed, did you not, -- 
you instructed the escrow agent along with Mr. Pollin, did you 
not, to disburse $20,000 to Fairmount and $30,000 to Mr. Pollin? 
A. That's correct. 

* * * * * 

Q. Didn't the escrow agreement provide that after the earth 
was removed or satisfactory arrangements made for its removal, 
if there was any excess left in the escrow, it would be devoted to 
paying the agent's commissions? A. That would be if there were 
anything left, that would be substantially correct. 

180 Q. Right, that was the agreement, wasn't it? A. I suppose 
that was the agreement, correct. 
* * * * * 

Q. Now, Mr. Cohen, in April -- I am handing you Defendant's 
Exhibit Number 4 for identification and asking you to identify -- is 
a letter that you wrote to Mr. Yochelson in April of '59 authorizing 
him to disburse $5,000 -- authorizing him to pay the broker's 
commission. A. That's right. 

Q. All right, sir, thank you. 

Now, I show you the document, numbered 6, called "Further 
Extension of Election Period."" That is Defendant's Exhibit Number 
6 for identification, and ask you if that is an agreement that extended 

181 ~ the -- your election period to July 16, 1958? A. Yes. 

Q. And was that at your request also? A. Supposedly -- 
yes, it was. 

* * * * * 

THE COURT: Now, is this letter of April 14 that broker's 
commission on the property in Alexandria, or what? 

MR. SACHS: No, sir. 
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THE WITNESS: It was the commission on this but it was 
covered at that time, as I explained before, we -- they, Mr. Pollin 
had given a mortgage on the property in Alexandria someplace over 
there, and they were threatening to foreclose, and Mr. Pollin asked 
for release of this money to pay them so that they wouldn't foreclose 
his property. 

THE COURT: The mortgage was on the Aigchotea property 
but the commission was on the property in question here ? 

THE WITNESS: Yes. 

* * * * | * 

MR. SACHS: Your Honor, may I direct your attention to 

paragraph 4 of the Escrow Agreement which says: : 
"Should the Sellers fail to remove the dirt! within 

the time herein provided, or obtain a contract satis- 

factory to the Purchasers within such time, and the 

Purchasers are thereupon required to remove the 

dirt and charge the cost to the funds held as herein 

provided, any excess of such funds, if such there de, 

shall be applied first to the payment of commissions 

as aforesaid, and the balance, if any, paid to the Sellers." 

* * * * s 

Q. [By Mr. Sachs:] Now, Mr. Cohen, this payment to the 
brokers that we have been discussing was pursuant oo provision 
I just read, wasn't it? A. No, sir. 

Q. Oh, wasn't it? A. No, not at all The -- this was strictly 
at the -- for the accomodation of Mr. Pollin to keep them from fore- 
closing on his property. 


* * * * s 


184 Q. The commissions that were paid by the escrow agents to 
the real estate agents pursuant to your letter of April 14 did come 
from the escrow money, didn't they? A. Oh, yes. | 


Q. Right now your point is that when you authorized Mr. 
Yochelson to pay that money to the real estate agents, you weren't 
admitting that the excavation had been done? A. No. 

Q. That is your point, isn't it? A. That's correct. 

* * * * * 

192 Q. Do you know if a computation was made of the amount 
of earth removable in order to bring the property to this Plaintiff's 
Exhibit Number 3? A. It is my understanding that there was a 
computation made. 

Q. Do you know when it was made? A. No, not exactly. 

193 Q. Is it possible that it was made after the settlement? A. It 
is possible. 

Q. Then is it possible that when you and Mr. Pollin entered 
into the escrow arrangement pursuant to which the 66,000 was deposit- 
ed, you didn't know how much earth had to be removed? A. That is 
possible. 

Q. And he didn't know how much earth had to be removed ? 

A. That is possible. 
* * * * * 

Q. And you were satisfied to settle on the strength of the 
money that was held in escrow for that purpose, weren't you? A. Not 
exactly; that was additional protection. 

* * 5 * * 

194 Q. But between that time which was March of '58 and October, 
'58, you had seen what Mr. Pollin had done, hadn't you? A. Yes. 

Q. And you had seen how people -- how there was a demand 
for the materials on that property? A. Yes, sir. 

Q. So that isn't it fair to say in October '58 when you settled 
the contract and put the money into escrow that you were satisfied 
that that 66,000 was ample to cover any expense for removing the 
material? A. Asa matter of fact, I felt that it wasn't going to cost 


him anything; he was going to be able to get it done for nothing. 
* * * * * 


199 QDELL ELDER 
was called as a witness by the plaintiff and, being first duly sworn 
by the deputy clerk, took the stnad, was examined and testified as 
follows: | 
DIRECT EXAMINATION 
BY MR. GLASGOW: 
Q. Please Ba eae aa eat rae es A. My 
name is Odell Elder. I am the owner of Elder Constructian Company. 
Q. You are an earth excavation firm? A. Yes, sir. 
* * * s * 
200 Q. How long have you been engaged in the business of earth 
excavating, Mr. Elder? A. Well, I have been in business since 1950. 
Q. Did you submit a written proposal for the removal of 
earth from the Valley Green Apartment project located in Southeast 
Washington? A. Yes. 
Q. Prior to making your written proposal, did you make an 
inspection of the site? A. I did. 
* * * * ' 
THE COURT: When did you make your retinas 
* * * * ' * 
THE WITNESS: It was in July, 1959; the exact ake now I 
just don't recall. 


* * * * e 
201 Q. [By Mr. Glasgow:] Will you briefly describe the physical 
conditions of the site at the time you made your inspection in June, 
1959? A. Well, as I said, it was stumps over the whole area 
scattered around loose, some of them were pushed up and some 
trees to be taken out. 


Q. Was the site flat or -- A. Ob no, no, 
Q. Topographically, what was the condition of! the site ? 


A. It was very rough, very rough. 
* * 


Washington, D. C. 
Tuesday, November 6, 1962 


* * * * 
216 QDELL ELDER, 
the witness on the stand at adjournment, resumed the stand and 
further testified as follows: 
BY MR. GLASGOW: 

Q. Mr. Elder, what type of equipment did you use for removing 
earth that was taken off site? A. 2-D with 20-caliber pans. 

Q. Did you use a front end loader with trucks also? A. Yes, 


Q. Now, the type of equipment that you used, what would be 
the limitations as to grading within terms of a half a foot or 2 inches 
or 1 inch of the grades established for the load case? A. Well, that 
would be pretty hard to do. It would be about impossible. You could 
do it but it would take too much time. 

Q. If you graded within 6 inches of the finished grade? A. Six 
inches to a foot, roughly, yes. 

Q. That is the type of grading that you accomplish with the 
pan type of equipment? A. That is right. 

Q. What capacity did the pan type of equipment have? A. Well, 
it's called a twenty-yard. But we averaged it up as 16 yards. 

217 Q. The trucks, what was the cubic yard capacity of the trucks ? 
A. Well, the capacity of them, they are rated as 10 yards. But we 
wrote that down also to 8, I think. 

Q. Do you feel that that was a fair arrangement based upon 
your experience? A. That is what we decided. Oh, yes, I thought 
so. 

* * * 
CROSS -EXA MINATION 


BY MR. SACHS: 
* * 
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220 Q. To what refinement did you grade this job? A. Well, I 
would say some of it we put it on grade as close as they wanted it. 
Q. How close was that? A. Some of it would probably be 
on grade. 
Q. Exactly? A. Well, close enough for them to dig the 
footings, yes, sir. They were satisfied. 

221 Q. How rough did you leave some of it? A. Some of it was 
probably left a little high. They had to leave some of it high because 
when we cut these basements out, if you understand it, they are a little 
bit wide. So we have to cut three to four foot wide to give the men 
room to work in the footings. In that way we have to — back enough 
surplus dirt. 

Q. Aside from the basements, a igh alll ped leave the job? 
A. ee eee See 
Some of them we left high. ! 

Q. How high? A. Well, about that I just don't recall. But 
anyway they were satisfied. We were moving the dirt by the yard. 

Q. Would it be fair to say that you put the property to exactly 
the grade that they asked you to put it to? A. Well, ‘i 

* * * s : s 
222 Q. Now, how much would the price have been i you had been 

asked to rough-grade that job? 


* * 
A. Well, probably 45 cents. 
Q. Probably? A. Yes. Possible. 


* * * 


Q. Suppose you could have left it two or three foot overall? 
A. Probably 40 cents. 


* * * * * 


223 Q. The price would have been at most half of 50 cents, 


wouldn't it ? 
s 


'Q. And yet a person experienced in this business, as you or 
he, can sometimes make a reasonable estimate, can't he? A. Well, 
he could. But we had no way of doing it at that time because Mr. 
Pollin was in there, right after we got started. In and out. Moving dirt 
out. 

Q. You say Mr. Pollin was in and out? A. Yes. 

Q. That is after you started the job? A. After we started, 
yes. And before. 

* x x * 
REDIRECT EXAMINATION 
BY MR. GLASGOW: 

Q. ‘Were other excavators permitted on the site after you 
commenced excavating? A. Were the others? 

Q. Yes. A. Yes. 

Q. Were they people that Mr. Pollin brought there? A. I 
suppose they were. They came from Fairmount Steel. Iam sure 
they come through Mr. Pollin. 

Q. Did you complain about the fact that they were on the site ? 

* * * * * 
A. Yes. Hauling. That is the main thing, and a lot of times we would 
have a haul load and that would be in a particular area where they 
would want to cut at and they would cut our haul loads out and cause 
a little extra work. I did complain a few times to Fairmount Steel 
and Mr. Jackson. 

Q. Did Fairmount Steel ever tell you anything about stopping 
those people ? 

* * * * * 

A. About stopping Mr. Pollin? From digging there ? 

Q. Yes. A. No. The only thing Mr. Jackson told me, he 
said we can't stop them from digging. We don't want to stop them but 
we want to keep them out of your way. I said something has got to 
happen. They are going to have to dig on one side and we will have 
to dig on the other. We both can't work in the same area because 
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different workmen and different types of equipment. | 
* * * * 
236 RICHARD SAMUEL DAVISON 
called as a witness on behalf of plaintiff and, having been first duly 
sworn, was examined and testified as follows: : 
237 DIRECT EXAMINATION 
BY MR. GLASGOW: ! 

Q. Please state your name and address. A. Richard Samuel 
Davison, 2404 Shellydale Drive, Baltimore, Maryland. 

Q. What is your connection with the plaintiff, Fairmount 
Steel? A. I am an employee of Fairmount Steel. : 

Q. In what capacity do you serve? A. Project engineer. 

Q. You hold an office? A. I am the assistant secretary. 

* * = * i = 

238 Q. When were you first assigned to the Valley Green 

Apartment project? A. About February 1958, I as became 
acquainted with it. 

Q. In the course of your work as project manager for Valley 
Green Apartments did you become acquainted with the grading plan 
bearing the signature of Jack Pollin? A. Yes. 

Q. Dated March 17, and identified in this proceeding as 
Plaintiff's Exhibit No. 3? A. Yes. 

Q. Do you know the reason for the prevaraine of Oe plat 

239 designated Plaintiff's Exhibit No. 3? A. Yes. 

Q. State briefly your reasons. A. This plat was attached to 
the contract, and it was to become part of the contract as far as 
grading was concerned. | 

Q. Did there come a time that this plat was changed? A. Yes, 
there was a time when this plat was changed. This plat was strictly 
a preliminary plat showing the maximum amount of earth which would 
be removed from the job. We had subsequent plans which changed the 
amount of excess dirt to be removed and these plans changed it down- 
ward. These plans were also available to Mr. Pollin and they 


were on the site. We expectec that Mr. Pollin was going to remove 
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the excess fill only to the extent shown on the revised plans. 

Q. Did Mr. Pollin remove the earth from the site as required 
under Plaintiff's Exhibit No. 3, or the amended plans? A. No. He 
did not. 

* * * * * 
Q. ‘Does the escrow agreement provide for the removal of 
240 dirt from the subject property? A. Yes, it does. 

Q. ‘Does it specify a date by which this was to be accomplished ? 
A. Yes, it does. 

Q. Had Mr. Pollin complied with the earth removal by January 
1, 1959? A. No, he had not complied with this. 

Q. Had you expected Mr. Pollin to complete the grading by 
January 1, 1959? A. No. We had not. Prior to January 1, '59 I had 
acquainted Jack Pollin with the fact that our construction would not 
proceed for four or five or possibly six months. Therefore he was 
aware, and I also told him at that time that an engineer would be re- 
quired to be on the site for the supervision of his grading people. 

Q. Did Mr. Pollin have a competent engineer on the site at 
any time prior to you advising him that an engineer was required ? 
A. No, he didn't. 

Q. Did Mr. Pollin indicate that he would put his own field 
engineer on the site? A. No, he never did. 

Q. ‘What action did you take? A. We instructed Mn, Ed 
Thompson to report to the site January 2, '59. 

Q. Could Mr. Pollin have fulfilled his contractual obligations 
to bring the property to the specified grades without the service of 
an engineer on the site? A. No, he definitely couldn't. 

* * * * * 
246 Q. ‘After January 1959, were there any occasions when you 
contacted Mr. Pollin concerning the progress of earth removal ? 
A. Yes, there were a number of occasions when I did speak to him 
at the site, or in Mr. Yochelson's office. There were two or three 


such occasions. And on each one of these occasions Mr. Pollin said 
that there was nothing to worry about, the job was going to be taken 
down to the grade, just stop worrying about it. | 
* * * * | * 
THE WITNESS: These conversations took place between 
247 January 1, '59, and -- and up till July in 1959. Also there 

were two or three meetings in Mr. Yochelson's office. I can't re- 
collect the exact dates. 

THE COURT: When he said be would take them down to grade, 
what was he talking about? | 

THE WITNESS: He was talking about having his excavators 
remove the excess dirt which would be required to bring it down to 
the final grading plan that we developed. 

THE COURT: That was what? Is that = 1-A, -B, and -C? 

THE WITNESS: Yes. 

THE COURT: Was he ever given a copy of that ? 

THE WITNESS: I know that he was made aware of it and I 
also know, my personal knowledge, that I gave Mr. Donald Nolker 
in December these exhibits, and I specifically asked Mr. Nolker to 


get in touch with Mr. Pollin and give him these exhibits. 
* * * * 
BY MR. GLASGOW: i 
Q. Mr. Davison, did you have occasion to write Mr. Yochelson 
248 and to write Mr. Pollin concerning the delays in excavation ? 


A. Yes. 


* * * * * 

Q. What happened as a result of writing the ‘etter identified 
as Plaintiff's Exhibit 17for identification? A. I don't think anything 
happened. 3 
Q. Did Mr. Pollin complete the grading? A. No. 

THE COURT: Who was that written to? | 


MR. GLASGOW: Mr. Yochelson. 


* s s 
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MR. GLASGOW: That is correct, Your Honor. 

MR. SACHS: Your Honor, we concede that the information 
got to Mr. Pollin. 

* * 

249 BY MR. GLASGOW: 

Q. I hand you a letter dated July 1, 1959, addressed to Mr. 
Jack Pollin, with a receipt for certified mail attached, and ask you 
if you addressed and mailed tha letter ? A. Yes, I wrote the letter. 

Q. Was it delivered to Mr. Pollin? A. I think that this 
letter was refused. I am not sure. I think it was. I think we have -- 
yes; the envelope. We got it back. Yes. I mean this letter wasn't 
delivered to Mr. Pollin. He refused it. It was unclaimed. Even 

250 though it was certified. 

* x * * * 

251 ~ Q. Mr. Davison, as a result of the letters referred to as 
Plaintiff's Exhibit 17, 18, 19-A and 20, were any meetings held at 
which Mr. Pollin was present? A. Yes. On July 7, in Mr. Yochelson's 
office, Mr. Pollin, Mr. Herman Cohen and myself had a meeting. At 
this meeting we told Mr. Pollin that we could no longer delay the 
removal of the excess dirt from the site and thai we had received 
bids, we were going to take the lowest bid, we were going to proceed 

252 with the excavation and any costs incurred as a result of the 

work we had to do we were going to charge Mr. Pollin with it. 

Q. Did you select the lowest bid? A. Yes, we did. 

* * * * * 

Q. Was Mr. Pollin's excavator permitted on the site after 
the excavator that you awarded the lowest contract was given that 
award? A. Yes; he could bring his people on the site. 

* * * * * 
255 Q. Was there any conversation with Mr. Elder concerning 
256 the extent to which he would be required to bring the site 


to finished grade as distinguished from buildable grade? A. No, 
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there wasn't any conversation. We never had expected that he was 

going to fine grade the project. Usually, in these bid forms, many 

times the bids will have "Grade to within two-tenths." It is just standard 

procedure on occasions and we never expected him to do anything like 
that. | 
* * * * i s 

260 Q. Did Fairmount Steel incur other costs in connection with 
the fine grading of the site? A. Yes, they incurred other costs in 
the grading and the fine grading of the site. 

Q. Have you at my request prepared 2 summary sheet 
setting forth additional items of cost for grading, for vec removal 
from the site? A. Yes. 

* * * * * 

262 THE COURT: I don't see how it operates in your favor or 
disfavor. It seems to me that here Mr. Glasgow has claimed that you 
are responsible for some thirty-eight, thirty-nine or forty thousand 
dollars for removal of dirt that Mr. Pollin was supposed to remove 
and has submitted a bill which is summarized in this Plaintiff's Exhibit 
No. 22. | 

Now, you have tried to contend and have got some evidence on 
cross-examination that these charges were for more than rough grading. 
They actually required fine grading and the inference being that in this 
balance, which now appears to be $37,779.20 for earth removal was 
included -- earth removed for fine grading and surfaces for fine grading. 

Now, I take it that what Mr. Glasgow is just getting ready to do 
is to show that fine grading was paid for over and abave this and it is 
certainly proper for him to do so, if he can. | 

MR. SACHS: Surely, Your Honor, we are entitled to some notice 
of that before the trial. There has never been any suggestion that any 
documents would be offered in support of such a theory. 

THE COURT: Well, I don't think that every document that tends 
to prove the case must be disclosed at pre-trial. I think the documents 
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that may clear their claim must be shown but, as you prepare your 


case, you will see that there are other things that become necessary 
263 and you prepare them and get ready to submit them and I 
don't see how this prejudices you in the slightest. 


* * * * 


BY MR. GLASGOW: 
* * * * * 

Q. And have you brought here today all of the checks and 
invoices supporting the expenditures shown in the summary sheet ? 
A. Yes. 

Q. Is this the summary sheet that I hand you? A. Yes, it is. 

* * * * * 

Q. Would you briefly explain how you prepared Plaintiff's 
Exhibit Nol 23? A. Yes. What we did was take all the billings and 
paid bills to Hutchison Brothers. They were broken down into three 
categories, backhoe, crane, and dragline, truck rental, bulldozer and 
loader. What we consider further rough grading had to do with the 
truck rental and the bulldozers and loader. 

Regarding Housing Engineering's bill, there was a bulldozer 
driver who was on the job. Housing Engineering billed Fairmount 
Steel for the time spent by the operator at the rate of $12.00 an hour 
and the dates from the time the bulldozer operator started work in 
1959 until he finished the job in 1961 are listed and the amount of 
that is $31,362. 

B & B Excavators were on the job from the start of the job 
and they excavated footings on the job and a little bit -- very little 
bit of pavement work. I would like to point one thing out -- 

* * * * * 

266 THE WITNESS: I would like to point one thing out and that 
is that this is more or less in a still rough grading form. In other 
words, I did not bring bills with me today which had to do with the 
actual fine grading. Fine grading on the job was done by hand labor 
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which Fairmount Steel paid for and it also was done through rental 
equipment rented from Wilson's Nursery. 

These bills would bring the grade to roughly where you'd have 
two-tenths, two-tenths of a foot. Also the truck rentals, $12,844.11 
paid to Hutchison Brothers has to do chiefly with additional excess 
dirt moved off the job. Some of this was moved on the job to certain 
areas but a great proportion was moved off site. I don't know how much. 

* * * * * 
CROSS -EXA MINATION 

BY MR. SACHS: 

* * * * * 

Q. Are you related to Mr. Herman Cohen? A. He's an 
uncle-in-law. | 

Q. He is your father-in-law's brother? A. That's correct. 

Q. And your father-in-law is another -- he and your father-in- 
law are the principal owners of this company? A. That's correct. 

* * * = ! s 

Q. You saw the property before it was purchased ? A. Yes, 

I did. 


Q. And did you participate with -- in conferences with Mr. 
Pollin about its acquisition? A. Yes, I did. | 

Q. And about the contract that was executed in Le or 
March of '58? A. Yes, sir 

Q. And in those conferences, do I cudecstand correctly, that 
the participants were you and Mr. Pollin and Mr. Herman Cohen ? 
A. And Mr. Maurice Henkin. | 


| 
* * * * \ * 


Q. Who represented Fairmount Steel? A. I think jointly 
Mr. Pollin and Fairmount Steel used Mr. Irving Yochelson. 

Q. In your conversations with Mr. Pollin, prior to buying 
the property, prior to the contract of February and March 58, I take 
it, then, that you learned from him the history of this! property and the 
history of how it had been excavated? A. Learned from who? 
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Q. From Mr. Pollin? A. Yes. 

Q.| He told you that excavators had been taking materials 
from the property for a long time, didn't he? A. Yes, he told us 
that excavators had removed fill from the property. 

Q. And he told you that the material was valuable? A. I 
think he did. 

* * * * & 

Q. | And he told you at that time, didn't he, that if you bought 
the property he would do the necessary excavation in the same way 
he had been doing it over the years, namely, by volumteer excavators 
and concrete companies, is that right? A. Yes, I think that's 
correct. 


* * * * * 


Q. Now, was there any discussion at the time of that contract 
between you and Mr. Pollin of his hiring an engineer to come to the 


site and supervise the excavation? A. No, not at the time the contract 
was drawn. 

Q. | Was such a requirement on him ever discussed, to your 
personal knowledge? A. It wasn't a condition of the contract but -- 

Q. Was it ever discussed? A. Removing dirt was. 

Q. Did you and he ever discuss, or did you ever, he or him 
discuss the question of his providing an engineer on the property to 
supervise the excavating he was todo? A. No, I pointed it out to 
him at a later date. 

Q. When? 


* * * 


A. I would say probably December of 1958. 
* * * * * 

Q. What did you say tohim? A. In December of '58 we 
knew that one building had been undercut or an area where a building 
was going, and that required us to put in extra footings, extra founda- 
tions, three or four feet of block work, and brick work, and because 


of this, an engineer was definitely required on the job. 
* * * * 
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Q. You didn't, did you, ask him to provide an engineer ? 
A. I pointed out to Mr. Pollin that an engineer would be required 
on the job at that time. 

Now, certainly, between that time and January 2nd, Mr. 


Pollin could have put an engineer on the job. 


* * * * | * 


275 Q. Now, would you mind answering my question, please, in 
a yes, or no, fashion? Did you or did you not, in December 1958, 
explicitly ask Mr. Pollin to put an engineer on the job? Yes, or no, 
if you can answer that way. A. I can say no. | 
Q. All right, sir. Now, in that conference that you have been 
referring to, what you mean to be telling us is that you and Mr. Pollin 
discussed the need of an engineer on the job and you told him that 
Fairmount was going to put one on, didn't you ? That is what you are 
saying, isn't it? 
* * * * * 
A. I told him that Fairmount is going to put an engineer on the job. 
Q. And you didn't explicitly tell him that you expected him 
to pay for that engineer, did you? 
* * * * | * 
A. That's correct; and I didn't tell him that he wasn't * going to pay 
276 for the engineer. 
* * * s | * 
Q. Did you implicitly, not explicitly, but implicitly, at that 
time convey to him the impression that he was going to be held 
responsible for the expense of that engineer? A. No, 


* * * * * 


281 Q.Now, Mr.’ Davison, when did you first obtain any reasonable -- 
any dependable information as to how much earth was to -- how much 
earth had to be removed in order to bring the property to the preliminary 
layout, to Plaintiff's Exhibit No. 3, which is in front of you, on top there ? 
A. Well, we actually had a computation made in October 1958 by Ben 


Dyer. 
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Q. ‘And you wrote a letter to Ben Dyer dated October 15, 
which is marked Defendants' Exhibit No. 10, didn't you? This 
exhibit is a copy of the letter. A. Yes, I wrote him. 

Q. Asking him to make that computation? A. Yes. 

Q. And you asked him in October 1958 to make the compu- 
tation based on the exhibit, original exhibit? A. That's correct. 

Q. Plaintiff's Exhibit No. 3. 

And at that time you knew, didn't you, that your plans had 
been revised and that you didn't expect to go ahead with any building 

282 project based on Exhibit No. 3, didn't you? You-knew that? 
* * * * * 
A. Yes, we knew. 

Q. ‘But nevertheless your question to Mr. Dyer was that he 

compute based on Exhibit No. 3, is that correct? A. That's correct. 
* * * * * 

Q. * * * With reference to the plans, -- I want to get that 
clear -- I understood from you this morning that you asked -- your 
testimony was -- over my objection -- that you asked Mr. Nolker in 
December, '58, to give a copy of the plans to Mr. Pollin, is that 
correct? A. That is correct. 

* * * * * 

Q. Well, you do know that as you received the developing 
plans in July and December of '58, you did not deliver them to Mr. 
Pollin, did you? A. No. 

* * 
A. Did you say December of '58? 

Q. Yes. A. No, I disagree with that. December, 1958, plans 
I gave to Mr. Nolker. 

* * * * * 

Q. December of '58. Your testimony is that at that time, 
although I objected to this testimony, you asked Mr. Nolker to give 


it to Mr. Pollin? A. Right. 
* * 


13 


311 Q. Well, do you remember when I took your deposition, 
Mr. Davison, on November 8, 1960, I said to you at page 38, bottom: 
Q. Are you saying, so far as your under- 
standing was concerned, Mr. Pollin's obligation 
under the contract was to grade to the latest plans, 
not to the first plan? 
You said: 
A. That's correct. 
Do you remember that? A. Yes. 
Q. I take it that is your testimony? A. That’ s right. 
Q. Then did I say: 
Q. As you received plans in July and 
December of 1958, did you deliver them to ai Pollin ? 
You said: 


A. No; we did not deliver them to Mr. Pollin. 
I believe Mr. Pollin received plans from our 


engineer. 
Mr. Thompson ? 
Yes. 
On what do you base that belief? 
From what Mr. Pollin has produced today. 
* * * | * 
312 Q. Now, do you want to change that testimony today? A. No, 
I would further like to enlighten on it -- 

Q. Go ahead. A. -- because it is important. At the time I 
gave that testimony, I forgot completely that I had given Mr. Nolker 
plans. I had given Mr Nolker plans and Mr. Nolker -- well, I don't 
-- I will goon. Mr. Nolker specifically told Mr. Pollin abo: 

Q. Just a moment. I am not asking you for es eNe that 

. Nolker told Mr. Pollin unless you were there and you heard it. 


aaa it? A. No, I wasn't there. 


* * * i 
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Q. The next is your answer: 
| A. Yes; Mr. Pollin did really tell the 
excavators. He tried to tell them to take fill 

from areas where he shouldn't have told them to. 

Q. Why shouldn't he have told them to? 
' A. Because he told them to take fill from the 
areas where we had buildings. 
' Q. You mean Mr. Pollin didn't read the plans ? 
A. Mr. Pollin misread the plans or didn't read 
them at all. Ican't say which. Iam not Mr. Pollin. 

Q.: Now, I am asking you if the arrangement between 
you, between Fairmount and Pollin broke down because he didn't 
really tell the excavators to come in and remove material? 

* * * * * 

A. No, that isn't right. 

Q.| Well, then, just what was Mr. Pollin's responsibility, 
in your understanding, in regard to supervising the excavators 
after January 1, '59? A. He was supposed to bring the property 
down to the proper grade. If it required -- whatever it required in 
order to do that, we loaked to him to do. However, we tried to 
cooperate with him by putting Mr. Ed Thompson on the job. 

* * * * * 

Q.' Mr. Davison, witen you sought these bids in June and 
July, to do the work that you claimed Mr. Pollin hadn't done, did 
you write for the bids or was it done orally? A. I think the people 
came by the site. We didn’t write. There wasn't any written invita- 
tion to bid. 

* * * * * 

Q. Did you, in behalf of the corporation, instruct anyone to 
seek bids for rough grading of the site at that time? A. Yes, I told 
Mr. Jackson to look around for somebody to do some grading, rough 


grading work. 


15 
Q. And was it pursuant to those instructions that he obtained 
the bids which you later sent to Mr. Pollin through Mr. Yochelson ? 
A. Yes, sir. 
* * * 
344 JOAB JACKSON 
called as a witness on behalf of the Plaintiff and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GLASGOW: 
Q. Will you please state your name and ecupealiia for the 
record? A. Joab Jackson, and Construction Superintendent. 
* * * * | * 
345 Q. What company are you connected with? A. I am connected 
with Fairmount Steel and an associate company. | 
Q. Were you the job superintendent for the Valley Green 
Apartment project in Washington, D.C.? A. Iwas. 


Q. When did you come on the project? A. In June 1959. 

Q. Will you briefly describe the condition of the site when 
you came on in June 1959? A. I looked over the site with the idea 
of starting construction and after inspecting the site I found that -- 
the over-burden onthe job was so great it was impossible for me 


to start. 
* * * * s 
Q. Was there any time that Mr. Pollin or excavators re- 
moving earth for him, refused access to the site? A, There was not. 
Q. Were there any locations on site where Mr. Pollin was 
refused permissionto remove material from the site? A. There were. 
* * * * | s 
Q. Referring to Plaintiff's Exhibit No. 3, where would it be 
in relationship to Wheeler Road? A. At Wheeler Road and -- Wheeler 
Road and Wahler Street. | 
Q. That is the southwest portion of the site? | A. Southwest, 
that would be, yes. 
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Q. What was the reason for refusing access to that portion 
of the site? A. Well, we were to use -- use the dirt from that par- 
ticular area to fill Varney Street, use it as a fill on Varney Street. 

* * * * * 

Q. Was some moved to the park? A. There may have been 
some moved to the park, yes. 

Q. Have you, at my request, made a computation to determine 
the amount of earth removed from this area that was placed in Varney 
Street? A. I did. 

Q. And do you have your computations here today with you? 
A. I have a memory of the computations. I haven't got my compu- 
tations with me. 

Q. What was the figure? A. 8,000 yards was put in an area 
in Varney Street, area that I pointed out. 

* * * * * 

Q. Now, for purposes of clarifying the record, do you have 
a recollection of Mr. Thompson's computation as to the amount of 
earth that was in the so-called gravel bank which is in the area 
immediately adjacent to Wahler Place and Wheeler Road? A. 8,700 
yards. 

Q. 8,700 cubic yards? A. That's correct. 

Q. Is this the area that you have testified that was used in 
part in fill in Varney Place? A. That's correct. 

359 Q. Now, how much of the total from the area that we have 
just described was placed in Varney Street? A. Figure shows 8,000 
yards. My computation shows 8,000 yards. 

Q. How much was hauled to the park? A. If the original com- 
putation was 8,700 yards, if that is correct, then 700 yards was hauled 
to the park. 

Q. What instructions did you give the earth excavators when 
they submitted bid proposals for earth removal? A. We were going 


to grade the area, rough grade the area. 
* * * 
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362 Q. What instructions did you get as to the type of grading ? 
A. They wanted a rough grading job and this meant grades within 
a foot, 18 inches, was acceptable. 

* * * 
CROSS -EXA MINATION 

BY MR. SACHS: 

* * * * | * 

366 Q. Well, I gather -- I don't understand this. When you 
talkedto these people who later submitted bids, did you tell them 
what you wanted them to bid on? A. Oh, yes, a rough grading job. 

Q. You told them a rough grading job? A. That's correct. 

Q. Did you show them the plan? A. Yes. | 

Q. And you said you wanted a rough grade ag mes plans? 
A. Yes. 

Q. And were they the plans that you finally built to? A. That's 
right, sir. 

Q. The December 1958 plans of Milton Schwartz? A. That's 
correct. 

Q. Now, did they question you or did any of them question 
you abqut what you meant by rough grading? A. No,I don't think 
that -- I think it is understood with an earth excavator, where you 


are doing mass excavation of earth that this is an mais method 
of doing this. 
Q. Yes, is that what your understanding was? A. Yes. 
Q. That there would be rough grading? A. That's right, sir. 
Q. Now, you don't contend that a variation of two-tenths of 


a foot is a rough grading, do you? A. No. 
* * * * | * 
368 Q. Did you ever see this original layout, this original plan 
of March 1958, have you ever seen that, called Plaintiff's Exhibit 
No. 3, that I am now showing you? Have you ever seen this? A. Yes, 
I have seen it. 
Q. Now, Uf you told somebody to rough grade to that, it 
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wouldn't mean a variation of a foot or 18 inches, would it? 
it would. 
* * * * * 

Q. * * * Is it your understanding that an excavator will 
bid one price if he is fine grading and another price if he rough grades? 
A. Definitely. 

Q. Why is that? A. Because mass removal of dirt where 
there is yardage to be moved that can be moved with certain types 
of equipment, is a different price than moving dirt that has to be 
moved in small quantities to reach a finished grade. It is equipment, 
when you get past the stage of rough grading into finished grading, 
then the volume of dirt, you don't bid on the volume of dirt to be 
moved, you have to bid on the amount of work it takes to move the 
dirt to finish the grade position. 

Q. There is more labor involved in fine grading, isn't there ? 
A. Yes, there is more equipment. 

* * * * * 
370 Q. Now, these bids that you got were all on the basis of 
fine grading, weren't they? A. No, they were the basis of rough 


grading. 
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| Filed May 16, 1963] | 


Washington, D. C. 
Wednesday, November 7, 1962 


* * bd 
JOAB JACKSON 
resumed the witness stand and, having been previously ca sworn, 
was examined and testified further as follows: 
CROSS EXAMINATION 
BY MR. SACHS: 
* * * * i 
Q. I gather -- Iam correct, am I not, in my understanding that 

the area you described had a lot of gravel in it? A. That's correct. 


* * * * * 


Q. I beg pardon? A. I discussed it with Mr. Thompson. 

Q. And he told you that he'd reserved that for use on the project, 
didn't he? A. We had discussed it together that the site would use 
this particular gravel for Varney Street. | 

Q. When you first got there, you wanted to remove it, didn't 
you, and he told you that he had decided to keep it ? 


* * * * * 


A. I didn't want him to move it because I wanted to reserve it for 


Varney Street. 
* * * * be 

Q. .. Allright, sir. In any event, after you got there, is it 
your testimony that you then did everything you could to have that 
material removed immediately ? A. No. | 

Q. You didn't? A. No. | 

Q. You did everything you could to keep it there 7 ? “Did you? 
A. For use in Varney Street. 

Q. Yes. Now, after you came there, did any of Fi Pollin's 
excavators come and seek to remove that? A. I think Mr. King tried 
to remove some of the gravel in that area. 


Q. And you kept him from it? A. I stopped him from doing so. 


* * * * * 
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REDIRECT EXAMINATION 
BY MR. GLASGOW: 

Q. Did you have occasion to require further excavation after 
Mr. Elder left the job? A. I did. 

Q. Who performed further excavation from the site? A. We 
hired, on an hourly basis, trucks from Hutchison and a bulldozer 
from Hutchison. Also, Housing Engineering, we hired a front-end 
loader. 


* 
DONAL NOLKER 
called as a witness on behalf of the plaintiff and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GLASGOW: 
Q. For the record, please state your name and present occupation. 


A. My name is Donal Nolker. I am employed as area supervisor. 
* * * * * 

Q. You say you are area supervisor; for what company ? 

A. For Silver Hill Apartments, Valley Green Apartments, Eastern 
Avenue Apartments, and Benning Road Apartments. 
* * * * * 

Q. And have you ever met the defendant, Mr. Jack Pollin? 

A. Yes, I have. 

Q. Did you have occasion to seek Mr. Pollin out in late December 
1958? A. Yes, I did, sir. 

Q. What was the occasion of that meeting? A. I was under 
direction from Mr. Davison to deliver a set of plans to Mr. Pollin. 

Q. I hand you three sheets of plans and ask you to look at those 
plans and ask if you can identify them? A. Yes, I can. These are the 
plans that were given to me by Mr. Davison to deliver to Mr. Pollin. 

Q. Did you attempt to -- excuse me. I'd like the plans marked 
for identification Plaintiff's Exhibit No. 27. 


* * * 
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MR. SACHS: Are they the same as 7-A, B and C?_ 
MR, GLASGOW: Yes. | 
BY MR. GLASGOW: | 

Q. Mr. Nolker, what do the three sheets purport to show ? 
A. They show the location of the buildings and it's referred toasa 
site development plan, shows the location of the buildings, the side- 
walks and parking areas, the streets, and also gives you the grades. 

Q. And are they identified as sheets, S.P. 2, 3 and 4? 
A. That's correct. | 

Q. And what date do they bear? A. They bear December 15, 1958, 
sir. | 
Q. Did you endeavor to deliver the plans to Mr. Pollin ? A. Yes, 
I did. | 
Q. What happened? A. Well, when I finally located Mr. Pollin, 
I located him on the site and told him I had a set of plans Mr. Davison 
wanted him to have, and he told me that he, frankly, didn't need the 
plans, didn't want them. | 

Q. Did he refuse to accept the plans? A. Yes, he did. 

Q. What happened to the plans after that? A. I carried the 
plans back, put them in my desk drawer at the Silver Hill Apartments 
and they remained there. | 


Q. Did you advise Mr. Davison that Mr. Pollin had refused to 
acceptthe plans? A. Yes, I did. : 

Q. Following December 1958, did you have further occasions to 
go to the Valley Green Apartment project site? A. Yes, 1 did. I went 
over there a couple of times with Mr. Davison to see how the work 


was progressing with removal of the dirt, and in January, when Mr. 
Thompson -- this was January of '59 -- when Mr. Thompson was 
assigned to the job, I went over there and assisted him quite frequently. 


& s s s & 

Q. How frequently did you visit the site? A. I visited the site, 

oh, two or three times a week, but not for any specific length of time. 
I went over there mainly out of my own curiosity to see if/I could assist 
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Mr. Thompson and see if he needed help or materials or stakes, or 
anything of that nature. 

Q. Do you recall the recording of any of the cuts that were 
required on the site? A. Yes, Ido. I recall some of them that stood 
out as being ridiculous amounts of dirt, in my opinion, to have to move 
to build a building. Some of the cuts were 15, 18 foot deep. 

Q. Were they over substantial areas? A. Yes, they were. I would 
say the upper portion of the project there, the entire portion had very 
large cuts, in my opinion. 

* = * * * 

Q. Did you take any motion pictures of the site? A. Yes, I did, 

Q. When were the motion pictures taken? A. They were taken 
either in late February or early March. 

* * * * * 

Q. I beg your pardon? A. Of 1959; Iam sorry, because I had 
Christmas of '58 pictures on it. 

+ * x * * 

Q. Are you in a position to set the pictures up to show the Court ? 
A. Yes, I have a projector with me, sir. 

MR. GLASGOW: Your Honor, would it be helpful to have these 

pictures shown at this time ? 

THE COURT: Well, there has been a suggestion by defendant 
that we might look at the site. This might be better. These were taken 
in April of '58? 

THE WITNESS: March, sir; it was either late February or early 
March of 1959, sir. 

THE COURT: All right, we will look at them. 

* s * s * 

MR. SACHS: Your Honor, I'd like the record to show my objection 

to this; not only have I never seen these pictues, I have never heard of 


these pictures before, and it seems to me -- I have been proceeding 

on the fact that the pre-trial rules apply. It seems to me that the plain- 
tiff in this case is proceeding in utter disregard of pre-trial rules and 
I have been considering that we have been limited to them. 
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THE COURT: Well, weren't you told at pre-trial that they were 
going to claim that there was a certain amount of dirt needed to be re- 
moved fromthe premises ? 

MR. SACHS: Yes, we were. 

THE COURT: Now, do you feel that they have to caow you every 
single piece of evidence that shows there was a need to remove dirt 
from the premises ? | 

MR. SACHS: Yes, I do, and I do that because I think that is what 


the rule says. | 
THE COURT: I don't think so, and I will permit the pictures to 
come in and we will take a recess while they set the thing up, and let 


me know as soon as it is set up. 
* * * * 
CROSS EXAMINATION 
BY MR. SACHS: 


* * * * * 


Q. Couldn't you tell that the property had been scarred? 
A. I could tell that there had been dirt removed from the abel 
yes, sir. This I could tell. 

Q. Couldn't you tell that the natural topography had been sub- 

stantially altered? A. Yes. 

Q. That was in 1958 in the fall? A. That was late fall. 

* * * * *| 

Q. All right. Then after Mr. Thompson got there on January 1, 
'59, or about that date, how often did you go there after until September, 
‘59? A. I went over there two or three times a week, sometimes; 
sometimes three or four times a week for maybe an hour or two hours, 
sometimes for three or four hours. 

Q. That was steadily all through January to September, '59? 
A. That's right. Whenever I had free time I went over there to fam- 
iliarize myself with the place. : 

Q. You found during that period there were lcts of excavators 
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coming and removing material, didn't you? A. I saw several excavators, 
yes, removing material. 

Q. Mr. Thompson was supervising the project -- supervising their 
work, wasn't he? A. I think Mr. Thompson was primarily setting grade 

stakes and measuring off the property to establish property lines. 

Q. So that the excavators would know where to cut to? A. Right, 
yes. 

Q. You said he was setting grade stakes and doing what? A. And 
establishing property lines. 

* * * * * 

Q. Did he explain to you why he wasn't mailing the plans to Mr. 
Pollin? A. No, he brought them over. He brought them over to me, 
either to my officer or to me in the Washington area, and if Iam not 
mistaken we went on the site that day. Now, I won't say that for sure, 
but I believe we went on the site that day looking for him and were 
unable to find him and he left the plans with me and asked me to see 
that Mr. Pollin got the plans. 

* s * * * 

THE COURT: Did there come a time when the whole area was 
staked for grade showing the amount of cut to be made? 

THE WITNESS: Not the whole area at any one given time. I 
don't recall it all being completely staked at one given time because we 
would stake it and then various excavators would come in and kids would 
come in and remove our stakes. Most of our stakes were removed by 
the children.. That used to be quite a play area there. 

THE COURT: Well, would it be possible from time to time, from 
looking at the stakes to see what amount of cut was necessary ? 

THE WITNESS: Yes, sir, each stake that we set after we computed -- 


we computed -- we set, oh, say, ten stakes, possibly, depending on the 
type of ground we were setting the stakes in and then Mr. Thompson 
would compute the cut and write it on the stake, put a C and the number 
of feet to cut on each stake that was set. 
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THE COURT: Did that go on generally from January to July ? 
THE WITNESS: Yes, sir, it did. 
* * * * * 
THE COURT: Any objection to 26 and 27? 
* * * * 
THE COURT: Do you object ? 
MR. SACHS: Yes, I do object, of course, to these. 
THE COURT: Why? | 
MR. SACHS: Well, our basic contention, Your Honor, is that we 
had -- these are the plans, the same as 7A, B, and C, and I make the 
same objection as I made to them. 
THE COURT: All right. I will overrule the objection and admit 
the two exhibits in question. 
* * * * 
EDWARD A. THOMPSON 
resumed the witness stand, and having been previously duly sworn, was 
further examined and testified as follows: 
DIRECT EXAMINATION (Recalled) 
BY MR. GLASGOW: 
Q. \Mr. Thompson, would you take the stand, please ? Mr. Thompson, 


have you made a computation of the volume of earth which was required 
to be removed from Parcel 230/42, as shown by Plaintiff's Exhibit No. 
9? A. Yes, sir. 
Q. What volume do you come up with? A. I come up with 5,256 
cubic yards. 


* * * * Py | 


THE COURT: Now, originally in order to bring that to grade, you 
had to remove 18,921.7. At what point are we talking about that only 
5,256 cubic yards had to be removed ? 

BY MR. GLASGOW: 

Q. Would you state the period of time, Mr. Thompson ? Vg 
A. They are -- the point just before Mr. Elders came on the job. 

THE COURT: Then am I to gather from that, Mr. Pollin removed 
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about 13,500 feet, roughly, from the non-included property 230/42 
prior to the time that Mr. Pollin came there ? 
MR. GLASGOW: Mr. Elders came there. 
* * * * * 
THE COURT: That was matter he didn't have to remove ? 
MR.JONES: That's right. 
MR. GLASGOW: That is correct. 
THE COURT: Are we all clear on that, Mr. Sachs? 
MR. SACHS: Yes, I understand that is the testimony. Your Honor 
said feet and I know you meant yards. 
THE COURT: Yards, yes cubic yards. Okay. 
* * * * 
CROSS EXAMINATION 
BY MR. SACHS: 
* * * x * 
Q. Now, did you calculate this 5,256 yards by averaging it out 
with 50-foot squares that youhad previously prepared? A. Yes, sir. 
Q. You said, I believe, previously, that you made up the cuts 
that appear on those squares about a week before Mr. Elders came? 
A. Yes, sir. 


* * * * * 


Q. Right. Now, do you remember that we asked you when we 
took your deposition at page 55, in essence, that it was possible -- if 
there was any way of knowing what Mr. Elders took from the south 


section of section one and removed from the site ? 
* * * * 

A. Yes. 

Q. See if I have gotten this wrong or if we have a misunderstand- 
ing -- page 55. 

I said, didn't I, is there any way of knowing what Elder took from 
the south section of section one and removed from the site ? 

And you said, not exactly, no. 
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A. No, sir, there wasn't -- at that time I hadn't compared my records 
from the books to -- | 

Q. Isee. A. -- to these maps. | 

Q. What you are saying, is that since then you did a lot of work ? 
A. Yes, sir. : 

Q. And now you come up with this figure? A. Yes, sir. 

Q. Do you remember also at that time I said: can it be done 
approximately ? And you said: I gues it could. And I said: How ? 
And you said: I don't know how we would do it. A. At that time, I 
didn't realize that I had these elevations in the book at that particular 
point. : 

* * * * 
CHARLES SIDNEY FOWLER, SR. 
called as a witness by counsel for defendants and, having been first 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. FROHLICH: 


Q. Will you state your full name, please? A. My name is 
Charles Sidney Fowler, Sr. | 
* * * * * 

Q. What is your occupation, sir? A. I am in the land develop- 
ment business. I am also in the sand and gravel and ready-mix con- 


crete business. 
* * * * * 
Q. In connection with your business in Prince Georges County, 
dealing with sand and gravel, what is the name of that company, sir? 
A. District Sand & Gravel Company, and District Concrete Company. 
* * * s * 
Q. How long have you been engaged in the area of occupations 
of building and construction material, sir? A. Approximately 30 years. 


* * * * * 
| 


Q. Directing your attention to a piece of property bounded by 
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Wheeler Road, Valley Avenue, Wahler Place, and 13th Street, in 
Southeast, are you familiar with that piece of property? A. Iam. 
463 Q. eset 
* * * * * 

Mr. Fowler, did there come a time when you were asked to go to 
this property over on Wheeler Road for the purpose of excavating 
building materials ? 

x * * * 
A. Oh, Wheeler Road. Yes; yes, there was. 

Q. At whose request did you go to that property? A. Mr. Pollin's 
request. 

Q. And at what period of time, if you can give the dates approxi- 
mately or as accurately as you can, did you first go to that property ? 
A. I went on that property in the early winter of 1958. I would say that 

464 was approximately November -- middle of October, to the middle 
of November, or approximately at that time, or, certainly, to be exact, 
to be sure, it was in the latter stages of 1958 I went on that property. 

Q. And for what purpose did you go to that property? A. To 
make visual inspection of the type of material that Mr. Pollin asked 
me to remove, and I wanted to see if it was of commercial value to us. 

Therefore, the only way I would know would be to visit the site 
and examine the material. 

Q. Was it of commercial value to you, sir? A. I certainly was. 

Q. What kinds of materials did you see on that property ? 

A. There was,a preponderance of sand and gravel on there. I would 
say the sand and gravel had the normal amount of clay content in it, 

but I would say, generally speaking, the PI was six or under. That is, 
the plastidity index was, of the sand and gravel, was six or under. 
Lower than the hill there was a lot of clay which we were not interested 
in at all because it was of no commercial value to us. 

Q. Now, in connection with your visit there, did there come a 
time when you and your business engaged in the removal of materials 
from that site? A. That is correct. We did. 
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Q. Would you please state the period of time -- I presume it 
was District Sand & Gravel Company that was engaged in removal of 
material from that site? A. We removed sand and gravel from that 
site from the latter part or shortly after my visit on the premises; 
we made a deal that same day by telephone. Mr. Pollin told me I could 
go on immediately. I removed it the balance of 1958 and the early 
part of 1959. | 


Q. About how many months do you include in the “early part''? 
A. January, February, and we might have moved some out in March. 
I probably could check my records and find out, but I don't remember 
the exact time. I know it was a continuous operation from the time I 
went in until I went out. | 

Q. When you say "continuous operation” would you please give 


the Court an indication of the types of equipment you had on the scene ? 
A. Well, we had a two-yard drag line. We hada four-yard front-end 
loader. We had a D-8 bulldozer for clearing. We had = we were using 
approximately 18 to 20 trucks removing -- those were ten-wheel 
trucks or approximately 20 ton capacity, moving the material from the 
site to our plant site where we processed it. | 

Q. Now, when you say you processed it, would you please explain 

briefly, if you can, what you mean by processing ?| A. Yes, sir. 
We go out and get material in all of these louvre deposits in Prince 
Georges County, and this was the first one that I had ever run into 
within the boundaries of the District of Columbia, although I knew we 
had a lot of it in places in Southeast, but I had not dug any of it. 

We go out and dig the sand and gravel, and any other ingredients 
that are in the bank. 

We take them into a plant, that is known as a washing plant -- 
washing sand and gravel plant. 

In that plant we take the raw product and we dato | tt into a 
hopper and from the hopper it goes up a conveyor into a big rotary- 
type scrubber. | 

That material, when it gets in that scrubber, is mixed with water, 
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and this machine turns at about 35 to 40 RPM's, and it beats down the 
foreign particles of material that we do not want in there, such as silt, 
clay, and things of that nature. We beat it down and flow it off. 

We run it from the scrubbers on into a gradation machine, strictly 
for gradation. All of our material is graded according to government 
specifications for both gradation and cleanliness. 

In sum and substance that is what I mean by processing. 

We have to bring it to within useable material in concrete 
ingredients. 

Q. Directing your attention to the quantity of yardage which 
was removed by the District Sand & Gravel Company trucks as from 
that site, during the months that you were there, could you give the 
Court and approximation of how many yards of material your trucks 
removed? A. We removed approximately 50,000; somewhere between 
forty and fifty thousand cubic yards. 

Q. Now, would you please indicate on this topographic map with 


the red ink pen exact ly where it was, as best you can, that you removed 
these forty to fifty thousand yards ? 


* * * * 


A. Do you have -- this is enough right here. 

We started -- this is going down hill. There is a creek down 
here. We are going down Wheeler Road. 

Q. In the direction of Valley Avenue? A. That is correct. When 
I went over on the job site with Mr. Pollin, there was an area in this 
flat area in here. (indicating) 

* * * m * 

Q. You are moving your line a little further east. A. And then 
he became so anxious to move it so fast that he moved a competitor in 
there and we just got our equipment and went another way and we said, 
"Look, we can't work that way, Somebody will get hurt. We can't 
move the stuff orderly and properly. So let them work here and I will 

move over in another area." 
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He said this entire hill had to be cut off. 

Q. Who is he? A. Mr. Pollin. 

Q. All right. A. So, he said all right. "Why don't you, Mr. 
Fowler, move up here on the upper end and take the trees down." 

This was covered by big oak trees in here (indicating). 

Q. You are indicating the very corner of Wahler Place and 
Wheeler Road? A. That is correct. So I started right in here and 
moved right into this hill and cleaned the thing off and we started 
down the hill to meet this intersection, this grade that someone had 


leveled off in here prior to me going in there. 
* 


* 


* * * 


Q. You are indicating that with red arrows; is that right ? 
A. That is right. And we worked on down until we intersected with 

471 this grade in here, but I got the material roughly in that area after I 

moved -- I don't remember how high we had gotten up this hill when 

he moved the competitor in, who was in the same business I was in, 

and he was washing it the same as I was. 

Q. Do you remember the name of the competitor ? ? A. Yes, I do. 
Silver Hill Sand & Gravel. 

Q. Now, sir, did there come atime when you wished to do further 
excavation on this site? A. We would like to have gotten as much of it 
as they would have given us. 

Q. Did there come a time when you were ania’ to go and get 
further? A. Yes, sir. | 
Q. Will you please tell the Court the circumstances of your not 


being able to get more ? 


* * * * * 


Q. Would you please tell this Court the circumstances of your 


not being able to get more? A. Well, when we first moved on the job 
472 I knew of no one but Mr. Pollin. Within several weeks afte we 

moved on the job, or the early part of 1959, they moved in a trailer -- 

a shanty on wheels, we call them -- and parked it up here and this 
gentleman gave us the grades that he wanted us to follow roughly. 


Q. Will you tell us -- did that gentleman make his headquarters 
in that trailer? A. Yes, he did. 

Q. All right. Continue, please. In connection with your being 
unable to continue work. A. He told me that we couldn't dig any more 
until they got grades established that they knew to be the proper grades 
because we might under-cut and then they would have to spend too much 
money to put concrete in in its place. 

Q. In connection with point of time that you were there from 
December 1958 to about April 1959, what time was that that you had that 
conversation with him? A. It was certainly the latter part, within the 
last week or so of my stay on the project. I don't remember what date 
we went out of there. 

Q. Mr. Fowler, at that time did you see quantities of material 
similar or the same to the material that you had been taking ? 

A. Oh, yes. 

* = * = * 

Q. Will you please give us, give this Court an approximation, 
according to your best judgment, of how many yards of that material 
you were able to see with your experienced eye? A. I feel sure we 
could have gotten somewhere between fifty and one hundred thousand 
more cubic yards if it would not have hurt their structures when they 
got ready to erect them. I feel sure we could have gotten fifty to one 
hundred cubic yards off there. 

THE COURT: Without going below grade ? 

THE WITNESS: Sir? 

THE COURT: Without going below grade ? 

THE WITNESS: I don't know what his grade was and he didn't 


know it. The face was open, Your Honor, and you could see length and 


depth and width of it and it appeared to me to be somewhere around 
fifty to one hundred thousand yet in that area. 

We had dug down here in a couple of spots to test to find out 
whether or not the sand and gravel stopped and we never did find the 
bottom of it. 
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BY MR. FROHLICH: 
A. There was a plateau down here. 
Q. And that was essentially level? A. Yes. 
Q. And I presume it was essentially level with some relation 
to Wheeler Road? A. Not necessarily, no. Wheeler Road had three 
475 to five per cent fall. This plateau here runs -- and you can see it -- 
141.7 and 141. This area was reasonably flat all through here (indicating). 
* * * * bl 
Q. All right, sir, without confusing myself and yourself, in re- 
lation to the area that was already in a plateau condition, that area 
which you have indicated to be the center part of this site, are you 
saying, sir, that the area of 50,000 to 100,000 yards -- you could still 
see of good sand and gravel, if it were to be removed would make it 
essentially level with the other areas? A. That is correct. In other 
words, the grade of this plateau to these grades behind these apartment 
houses-- there's some apartment houses that back right up to it -- 
and using this grade here, and this grade here and cut to the plain 
through here to give my approximation of the cubical contents I could 
remove if I could. 
* * * * *! 
Q. Did you see other companies in there from time to time ? 
A. Yes, I saw some other folks moving material down below, but it 
was not sand and gravel. It was of a clay content or dirt, or something 
probably you could use for fill use or something like that, but certainly 
not sand and gravel. 
Q. Were they in your way, sir ? 


* * * 


A. No, they were not. 
* 
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CROSS EXAMINATION 
BY MR. GLASGOW: 
* * * * * 

484 Q. Did you make any charge to Mr. Pollin for excavating the area 
shown in A, which is embraced within the heavy lines fronting on Wheeler 
Road on Defendants' Exhibit No. 20? A. I went in there free of charge. 

485 He gave me every bit of it for the removal of it and at no time did I pay 
Mr. Pollin or did Mr. Pollin pay me, sir. 

* * * * * 

488 THE COURT: This was an average or mean pile of gravel and 

sand there of 18 to 20 foot. Is that before you took your 50? 

THE WITNESS: No, sir. That was after I removed it. 

THE COURT: After you removed it, there was still 18 to 20 feet 
there? 

THE WITNESS: Yes, sir. 


* * * * * 


490 Q. Were you advised at any time that you had undercut a portion 
of the site? A. No. (Pause) I was advised we would have to stop 
digging until grades were taken to be sure we would not undercut the 
building grade. 

* 


* * * * 


494 THE COURT: Let me get this straight, Mr. Fowler. 

1 understood from your testimony on cross-examination that some 
time, about a week before you left, the latter part of February or early 
part of March 1959, that someone came on the job. 

Do you know whether his name was Thompson? The man that 
came in the trailer, or whatever ? 

THE WITNESS: No, sir. I do not remember his name and, Your 
Honor, I don't think I would know the man if I saw him. His office was 
in a trailer there and he said he was working the grades out on the thing 
and we would have to wait. We kept our equipment on the job several 
days in abeyance waiting for further instructions and we got none and 
pulled them off. 

THE COURT: Would he be a field engineer type? 
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THE WITNESS: Yes, sir. 
THE COURT: And he said you couldn't cut any more until he 
established the grades, so that you wouldn't undercut ? 2 
THE WITNESS: That is correct. i 
THE COURT: And then you waited a few days and then you left ? 
THE WITNESS: That is right. 
THE COURT: And you left the latter part of February or early 
March ? 
THE WITNESS: That is correct. 
THE COURT: Did you ever go back to see if he established the 
grades so that you could go back and cut some more ? | 
THE WITNESS: No. I sent my salesmen back numerous times 
but I did not go back. And at no time did he tell me through them that 
he wanted me back or I would have been back there because we were 
getting it for nothing. 
THE COURT: But you didn't go back yourself? 
THE WITNESS: No, sir, I did not, Your Honor. 
* * * * 
SAMUEL S. BEVARD 
was called as a witness by the defendant, and having been day sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FROHLICH: 
Q. Would you state your full name, please? A. Samuel S. Bevard. 
Q. What is your address, residence, please? A. 5319 Manchester 
Drive, Manchester Estates, Maryland. 


* * * * sl 


Q. Would you please state what is your occupation? A. Gand 


and gravel business and ready-mix concrete. | 

Q. Would you please state the name of your business ? Corporate 
name. A. Silver Hill Sand and Gravel Company. 

Q. In what capacity are you related to that at: A. Iam 
the manager and half owner. 
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Q. Mr. Bevard, how many years have you been in the sand and 
gravel business? A. Since March, 1939. 

Q. In your capacity -- in your experience in that business, since 
1939, have you had occasion to excavate building materials? A. I have 
been excavating sand and gravel that whole time. 

Q. In connection with your activities with the Silver Hill Sand 
and Gravel Company, did there come a time that you went to a piece 
of land located at Wheeler Road, Valley Avenue, 13th Street, and Wahler 
Place, in Southeast? A. Yes, sir. 

Q. At whose request, if any, did you go to that piece of land? 
A. Mr. Jack Pollin. 

Q. And at what date approximately did you go to that land? 
A. About the 15th of December, 1958, as near as I can remember. 

Q. Would you please tell the Court what you did when you went 

to the land? A. Mr. Pollin came to me and asked me if I could 
use this gravel that was on this property. I told him I would look at it 
and have it tested for soundness, that if there was any way we could 
use it, we would excavate it for him. 

Q. Did you have it tested, sir? A. I did. 

Q. As a result of those tests, did there come a time when you 
went to the property for the purpose of excavating the material ? 
A. Yes, sir. 

Q. Approximately what date did your excavating equipment arrive 
at the site? A. It was about 18th or 20th of December,as near as I 
can remember. 


Q. Would you please describe to the Court what type or types 
of equipment you brought to the site on behalf of your company ? 
A. At that time we started in with Michigan front end loader, what is 
known as model 175A, 175A, which is a two and a half yard machine, 
two and a half cubic yards, that is. 

Q. Did you have any other equipment there? A. We had trucks 
and we also had a bulldozer there. 
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Q. Did you remove material from the site? A. Yes, sir. 

Q. Would you tell the Court approximately how many yards of 
material you removed from the site? A. Oh, roughly, I would say 
between 60 and 80,000 yards, maybe more. 

Q. Would you please indicate for the Court on a cas 
map of the site which I shall show you, Bai ec iy where you removed 
that sand and gravel ? 

I will hand you this green ink pen and show you Plaintiff 8 -- 
Defendant's Exhibit No. 20, and ask you to please mark the areas that 
you removed that quantity of material. | 

As you recall, for orientation, this is Wahler Place, that is 
Wheeler Road going down hill. 

* * * * bs 
THE WITNESS: This is about as near as I can remember -- 
this is about what we did. | 

BY MR. FROHLICH: 

* * * * ~ 

Q. While you were there, did you notice any other gia a 
activity? A. Yes. 

Q. Would you state the names of the excavating chmapnies that 
you saw there and the nature of the material that they were excavating ? 

* * * * 2 

A. In this area through here. 

Q. Who was excavating? A. Potts & Callahan. 

Q. What were they excavating, sir? A. They were excavating 
fill material. | 
Q. By that, what do you mean? A. That was sand and loam and 


clay. 
* * * * * 


Q. In other words, some of the area that you were working on? 
A. They took the over-burden off and then we took the gravel out. 
Q. Now, what constitutes the over-burden? A. Well, that was 


the sand and sort of loam and dirt. 
s * s 
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Q. Now, sir, as your trucks and machinery and men did this 
excavation, did you have any guidance as to where, how much and -- 
you should take? A. There was an engineer after the -- about the 
second week after the first of -- I would say after the first of January, 
along about that time, there was an engineer there to tell us where to 
dig and how much to dig. 

Q. Did you follow his directions, sir? A. Oh, yes. 

Q. Did there come a time when you had reached the grades that 
he had indicated you to excavate to? A. Yes, sir. 

Q. When you reached those grades, did you observe that there 
was more sand and gravel there to be excavated? A. Yes. 

Q. Now, did there come a time -- after you had reached the 
grades he had indicated, did you leave the job site? A. Yes, we -- 
that was all the gravel that was there and that was all we were interested 
in. 

Q. You saw some more that was there, but you had reached the 
grade -- A. Up in this area here. 

* x * * * 
A. There was a ten-foot bank of gravel in here and maybe more because 
we worked up --we cOme to this bank extended out about where I made 
this line, somewhere in that area, and we cut on back here and they told 
us we were going back too far and it was about three or four -- we left 
about three or four foot of gravel. 

* A * * * 

THE WITNESS: I say, in this area here we left about three or 
four foot of gravel because they said it would be too low for the building. 

* * * s * 

THE COURT: Then the area that you are indicating is right ad- 
jacent to the non-included property and to the west of it ? 

THE WITNESS: Yes. 


* * * * * 


THE COURT: I first said west, but the map is upside down, so it 
is to the east of it ? 


MR. FROHLICH: Yes, Your Honor. 


* * * 


BY MR. FROHLICH: 
Q. Now, Mr. Bevard, did there come a time when you were re- 


quested to return to this job site? A. Yes, sir. 
Q. Who requested you? A. Mr. Pollin. 


Q. Did you return to the job site ? 
* * * * * | 


Q. When did you leave, approximately? A. It was sometime 
in March of 1959. 

Q. Did you return to the job site, sir? A. Sometime later 
I did. 

Q. At approximately when was that? A. As near as I can remember, 
it seemed to me like it was sometime in May. 

Q. Of 1959? The same year? A. Yes, May or June at that time. 

Q. Now, at that time did you have any conversation with Mr. 
Pollin and anyone else at the job site? A. Mr. Pollin asked me if 
there was any more material there that we could use and up in this area 
here, somewhere in here, it was a right good amount of gravel there, 
and I told him that we could use that. 

Q. Excuse me, Mr. Bevard, you were indicating the area in the 
corner of Wheeler Road and Wahler Place area? A. Well, it is in this 
area here. 

Q. Isee. You are indicating where the A and the B in red come 
together? A. Yes. | 

* * * * s ! 

THE COURT: The A being in the non-included area. 

MR. FROHLICH: That's right. 

BY MR. FROHLICH: 

Q. How much sand and gravel did you estimate was there in that 
mound? A. It looked like it was 6 or 7,000 yards. | 

Q. Now, did there ensue any conversation -- who was also present 
when you had this conversation with Mr. Pollin? A. Mr. Jackson. 
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Q. In connection with that conversation about the removal of 
the mound, what did you hear Mr. Jackson say to Mr. Pollin? A. Well -- 
Q. As best you can recall? A. Mr. Jackson said, don't take that 
gravel away, that they were going to use it. 
Q. Now, do you remember the type of words he used, sir? 
A. Well, I thought there for a couple of minutes it might come to 
blows -- right rough. 
Q. What were the words that Mr. Jackson used, sir? A. As near 
as Ican remember, he told them to get off the property. 
507 x s * * * 
508 Q. Human element, sir. You indicated that you stopped at an 
area where you saw approximately four feet of sand and gravel in a cut, 
is that correct, sir? A. No, I said we left about four feet under us. 


509 Q. Of sand and gravel? A. In that particular area. 
Q. Ef you had been allowed to cut deeper, would you have taken 


that material, sir? A. Oh, yes. 
Q. Did -- 
THE COURT: Wait a minute. Would that have been below the 
grade they gave you then? 
THE WITNESS: Presumably it would. 
THE COURT: Well, as a matter of fact, you would have dug down 
100 feet if they had let you, wouldn't you? 
THE WITNESS: That is correct. 
* * s 
BY MR. FROHLICH: 
Q. Kind of more difficult, though, wouldn't it? A. Not if it was 


a * s 


CROSS EXAMINATION 
BY MR. GLASGOW: 
* * * * =e 
Q. Did you pay Mr. Pollin anything for the gravel? A. No, sir. 
Q. Did he pay you anything for removing the material? A. No, sir. 


* * * * * 
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LESLIE A. SMITH 
was called as a witness by the defendant, and having been — sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SACHS: 

Q. Would you state your full name, please, Mr. Smith ? A. Leslie 
A. Smith. | 

Q. Where do you live? A. College Park, Maryland. 

Q. Where are you employed? A. Ben Dyer Associates, Inc. 

Q. How long have you been employed there? A. Fifteen years. 

Q. What is your business? A. Engineering and surveying. 


* * * * = 


Q. You graduated, did you not, from the University of Maryland, 
with a bachelor of science, specializing in civil enginnering in 1946? 
A. That is correct. 
* * * * bd 
514 Q. I want to direct your attention to the property that Fairmount 
Steel Corporation bought from Mr. Jack Pollin in 1958 and direct your 
attention to a topographical survey which is called Plaintiff's Exhibit 
No. 24, and ask you if this is a survey which was Breoeres by your 
company? A. Yes, it is. | 
* * * * * 
Q. Did you, in early 1958, prepare a preliminary layout for an 
apartment house project on that site? A. Yes, si did. 
Q. Is this which is called Plaintiff's Exhibit No. J that preliminary 
layout? A. Yes, it is. 
Q. Thereafter, in October 1958, were you called upon by Mr. 
Davison of Fairmount Steel Corporation to compute the quantity of 


earth which it would have been necessary to remove to bring the property 
from its April, 1958 status, to the status suggested by Exhibit No. 3? 
A. Yes, we were asked to prepare the rough grading quantity. 

Q. Did you thereafter compute such a figure and was it 344,000 
cubic yards? A. Yes, it was. | 
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Q. Now, in computing that figure, what elevation did you use as 
to Plaintiff's Exhibit No.3? A. We used the proposed grades as in- 
dicated on this plan as platform grades to compute an approximate 
earth quantity. 

Q. Will you explain that more carefully? A. The plan as pre- 
pared is not an exact development plan; to compute an exact earth 
quantity from that plan would be a very impractical thing and almost a 
completely ridiculous thing to try to do. It can be used for what it 

states it can be used for -- a preliminary estimate of earth 
work. 

The accuracy of the computation, I would say, could be anywhere 
from 10 to 20 percent, one way or the other, either high or low. 

The plan is, as it says, a preliminary plan to indicate one way 
the property could be developed, in a preliminary sense, not as a fin- 
ished complete development plan that you could construct apartments 
or could even grade the ground to. 

Q. What distinguishes that plan from a plan on the basis of which 
you could make an accurate estimate of earth to be removed? 

A. The detail and the completeness of the plan. 

Q. Would you go to the plan, or using the plan, would you illustrate 
to the Court what kind of detail and completeness is absent and thereby 
creates the problem you are mentioning? A. As shown on the plan, the 
individual structures do not have any floor elevations, either ground 
floors or sub-floors. There are no entrance grades, no entrances in- 
dicated into the structures that would necessarily have to be shown to 
establish grades on steps, lead walks that would go from a street into 
the building, from the rear of the buildings out on to this -- this is a 

517 proposed parking area for cars. There are no elevations indicated 
from the rear going out on to the parking area. 

There are only a few spot grades on the parking area to indicate 
a general rough grade that could be established. 

Therefore, there is -- there are not enough elevations or detailed 
position of the buildings in relation to parking areas to compute an exact 


quantity. 
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Q. Is there such a thing in the business, Mr. Smith, as the plan 
called a grading plan? A. Yes, there is. 

Q. Is that such a plan? A. Is this plan sucha plan? 

Q. That is my question. A. That plan could be used as a rough 
grading plan. 

Q. When you say rough grading plan, will you explain in detail 
what you mean by that? A. To establish approximate elevations of 
ground that a more detailed development plan could be prepared to fit 
roads, structures, into it, which would require more work in earth 
changing from one area to another. | 

Q. You mean that a final plan would require more movement of 
earth? A. Yes. 

* * * * * | 

Q. You had your organization make that study which was con- 
summated in a plat dated September 9, 1959, did you not? A. Right. 

Q. Iam now going to show you Defendant's Exhibit No. 21 for 
identification, and ask you if this is that plat? A. Yes, it is a print 
of it. 

Q. Now, in preparing that exhibit, did you aa nee upon it 
grades that you obtained from some other source? A. Yes, we did. 

Q. What was that source? A. Detailed development plans pre- 
pared by Mr. Schwartz's office. | 

MR. SACHS: Your Honor, it would expedite things if Mr. Glasgow 
were so inclined, if we would stipulate that that what he used was 7A, B, 
and C. I don't really know Mr. Glasgow knows that, but if he does -- 

MR. GLASGOW: Oh, I am delighted to stipulate that. 


* * * s s : 
Q. Now, you mentioned rough grade. I wauld like you, if you 
will, to explain to the Court what the term rough grade means when it 
is used in connection with a construction project of this type. What 
does it mean at the time you prepare the preliminary layout ? What 
does it mean as the construction progresses? A. When you prepare the 


preliminary plan to get -- I will start again. 
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In the development of any piece of property a developer is con- 
cerned with cost. One of his costs is excavation, how much dirt am 

I going to have to push from one place to the other ? 

So a grading study, a preliminary grading study is prepared and 
a quantity is computed and from that a cost determined, which will 
give an approximate idea of earth quantity to see if the plan as de- 
veloped is a practical plan from an economic standpoint. 

There are many ways that a piece of property can be graded, 
each that would be acceptable as a completed project. 

So in your preliminary analysis, if the costs that you come up 
with in your earth work appear unreasonable for the scope of the project, 
other plans would be developed and tried. 

That is the reason for having preliminary rough grading studies. 
You might prepare two. You might prepare ten before you decided 
that this one particular plan was how the property should be developed. 

When you get to the construction standpoint, to answer the other 
part of your question, what would be considered tolerances for a rough 
grading, this is a difficult question to answer definitively because it 
depends upon what the understanding is betweenthe two individuals. 

Usually a developer will hire an excavator. If he has got a large 

quantity of earth to handle, hundreds of thousands of yards of 
earth,he realizes that in order to be economical about the job that he 
has got to get the tremendous quantity off the property or transfer it 
from one part of the property to the other as reasonably as he can. 

So, therefore, you would probably in a development of a job, have 
probably two grading contracts or two grading understandings with an 
excavator, possibly. 

Rough grading he would do for X amount per cubic yard and then 
when it came time to grade for roadway construction, walk construction, 
parking lot construction, step construction, this is a meticulous job that 
is more expensive per quantity of earth. 

Now, the tolerances that would be established would depend en- 
tirely upon what the agreement between the two individuals would be. 
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Normally, I would say that if you entered into a specific contract 
with an excavator to grade a piece of property toa rough grade, the 
developer would expect that the ground be within 12 inches, probably, 
one direction or the other. 

* * * * * | 
527 THE COURT: Well, in other words, then, rather than relating 
it to 7A, B, and C, you are relating it to Exhibit 3 -- : 

THE WITNESS: No, no. The understanding is related that way, 
yes, but the spot grades as shown were taken off Schwartz's plans. 

The thing I am trying to explain to you is that our understanding 
when we were asked to check the grading was, is it in general com- 
pliance as a rough graded job. | 

528 Now, when we checked the topography and we compared it to the 
proposed plan, there is a positive street that is cut up through the tract 
and the topography does not indicate any specific street. 

But it was not our understanding that the topography was to 


indicate grading for streets or platforms for buildings -- 
* * s s s 


THE COURT: Suppose I had a contract to rough grade for 7A, 
B, and C, not fine grade -- to rough grade within a foot, plus or minus, 
of the final grade on 7A, B, and C. Would I, in your opinion, have com- 
plied on September 9, 1959, as you found the property ? 

THE WITNESS: No. | 

THE COURT: Well, you mean I might have had to do something 
else ? 


THE WITNESS: Yes. 

THE COURT: What else would I have had to do? © 

THE WITNESS: From the time that we did the topo there is, as 
I say, the cut for the street was not -- the specific cut for that specific 
street in that specific position in that specific elevation was not com- 
plete. 
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THE COURT: You mean, it was not within a foot, plus or minus ? 

THE WITNESS: No. The building -- the platform grades around 
the individual structures was not. The whole problem is what is con- 
sidered the understanding. 

Rough grading to our -- the plan that we prepared originally and 
rough grading to a specific development plan are two entirely different 
things. 

It was our understanding that the grading that was to be accom- 
plished was to be rough grading to a rough grading plan, not to a specific 
development plan. 

& * * * * 

THE COURT: Suppose you take 7A, B, and C, disregarding the 
streets and disregarding the basements, and things of that sort, but 
then would I have rough graded on September 9? 

THE WITNESS: Yes, I think you would have essentially a rough 


graded plan, not graded to the specifics of that particular plan. In 
other words -- 

THE COURT: Not for streets and not for basements. 

THE WITNESS: -- exactly the position of the building, steps, 
walks -- yes, sir, that is what we stated and this is what we intended 
to state. 


533 


534 


535 


Washington, D.C. 
Thursday, November 8, 1962. 


* * * 
LESLIE A. SMITH | 
resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: | 
DIRECT EXAMINATION - (Continued) _ 
BY MR. SACHS: : 
* * * * * 

Q. In the trade there is a different meaning attributed to the term 
grading than to the term excavation? A. They are used interchange- 
ably considerably, perhaps in error. When you speak of grading you are 

speaking more of shaping ground, whereas, in excavating you are 
speaking generally of mass removal and/or transportation of earth. 


* * * * i 


THE COURT: Well, you are talking about final apartments. Ap- 


parently what these people are talking about is making, eae 5 
rough piece of property with a lot of hills on it and getting it in some 
approximate shape for building. 

THE WITNESS: That is right. That is exactly it. ‘That is all this 
plan could possibly do. 

THE COURT: So, in figuring the cubic yards of dirt between all 
of these points you just assumed a constant slope. 

THE WITNESS: Right. 

THE COURT: And anybody rough grading it could have done the 
same thing, couldn't they? 

THE WITNESS: Right. 

THE COURT: And if they had, they would have then conformed 
with the contract. 

THE WITNESS: Right. | 

BY MR. SACHS: 

Q. But another man taking the same plan might have made differ- 

ent and omeelly justified assumptions; isn't = true? AL Yes. 
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550 THE COURT: Well, as I understood from your testimony yester- 
day, a plan like that might well be prepared to see whether or not it was 
economically feasible to go ahead with a certain development. 

THE WITNESS: Right. 

THE COURT: And if you agreed, or if it were a thought that you 
were going ahead, it would be expected by all concerned that there would 
be a more detailed follow-up plan. 

THE WITNESS: Right, exactly, and this is the plan or -- that 
should be used in a grading contract. 

THE COURT: And 7-A, B and C was such a follow-up plan. 

THE WITNESS: Yes, sir. 

* = * * * 

553 THE COURT: Well, I think what in essence he said, with anybody 
that knows what they are doing, Mr. Pollin and the plaintiff must have 
both known that there had to be a subsequent plan which was more de- 


tailed, and both of them expected such a plan and envisioned such a plan. 


x * * * * 


CROSS EXAMINATION 
BY MR. GLASGOW: 
* * 

2. s**t 

My next question is: assuming a man contracted to bring the site 
to the grades shown on this plat, and to remove earth according to this 
plat, is it your testimony that he would require some additional engineers’ 
services to accomplish that? A. Definitely. 

* * * * * 

Q Could a field engineer provide that service? A. Depending 
upon his qualifications, if he is acquainted with grading, I would say yes, 
he could -- 

Q. So with this plan, a competent field engineer, assuming you 
have a competent field engineer, could bring this to a reasonably com- 
plete rough grade plan; is that correct? A. Making necessary assump- 
tions, yes. 
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Q. And those assumptions would be -- A. As you have stated, 

straight grade betweenall the points. | 
* * * * \* 

Q. When you made your topo on September 9th, is it a fact that 
there were a number of points on the site where the elevation that you 
found on September 9th was 5, 7, or more feet above the elevation shown 
in Plaintiff's Exhibit 7-A, B and C which is the supplemental plan? 

A. Quite possible; quite possible. 

THE COURT: Do I understand, then, that on September 9th, in 
order to reach a rough grade of a foot, that 7-A, B and C, there are still 
places you had to take off 5, 6 or 7 feet of dirt? | 

MR. GLASGOW: That is the question and that is the answer. 


THE WITNESS: Yes, this is quite -- 

THE COURT: Well then how can you say it was rough graded to 
7-A, B and C when rough grading means within a foot? 

THE WITNESS: I never said that. I said in substantial compliance. 


I didn't -- I never said it was rough graded within 12 inches or within any 
tolerance. 

THE COURT: Oh, well then T misunierstod you or elee I mista 
terpreted what you meant by it. 

THE WITNESS: I never stated that there was any 12-inch tolerance. 

* * * * | s 

THE COURT: Well now let me clear myself up: 

I have a note here that Mr. Pollin ordered a plat from you all and 
you prepared one as of September 9, 1959. That is Defendant's Number 
21. | 

THE WITNESS: Right. 

THE COURT: That you used Plaintiff's Exhibit 7-A, B and C to 
prepare your 21. 

THE WITNESS: Right. 

THE COURT: That the underlying grades, presumably on 21, are 
final grades taken from 7-A, B and C. 

THE WITNESS: Right. 


110 


THE COURT: And on September the 9th, 1959, in your opinion the 
property was on rough grade with 7-A, B and C except for road and foun- 
dations. 

I asked you just at the close about roads and foundations and you 
said those had not been checked in as such; but as I understood you to 
say, in your opinion, on September the 9th, the property was on rough 
grade with 7-A, B and C except for possible roads and foundations. 

THE WITNESS: Rough grade but not to any specific twelve-inch 
tolerance. 

THE COURT: But previously you had said that rough grading 
was within a foot tolerance, so I assumed that is what you meant here. 

THE WITNESS: If you are working to a grading plan, yes. 

THE COURT: Well, wasn't 7-A, B and C a grading plan? 

THE WITNESS: Seven-A, B and C are grading plans, yes, sir. 


* * * * * 


[BY MR. GLASGOW: | 
Q. Do you know what Mr. Pollin's obligation was under the con- 
tract with Fairmount Steel? A. Not specifically. I have an understand- 
ing, but I don't know specifically, no. 


* * * * 


REDIRECT EXAMINATION 


x * * * 


THE COURT: Now, you are confusing me again. 

You seem to use these terms differently. I still get from your 
testimony that on September 9, if we talk about rough grading as com- 
ing within a foot of final elevations, that the condition of the land did not 
meet within one foot of 7-A, B and C. 

THE WITNESS: You are right. 

THE COURT: And in places it was off as much as 14 feet. 

THE WITNESS: Right. 

THE COURT: But that if you only consider it a general excava- 
tion, very rough excavation, to conform to Exhibit 3, that it does that 
because places that are off 14 feet wouldn't make any difference; the 
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general contour being within 14 feet, being all right. 
593 THE WITNESS: Right. 


* * * 


HENRY C. SCRUGGS 
was called as a witness by the defendant and having been ‘ines sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FROHLICH: 
Q. Would you state your full name, please. A. Henry Claybourn 
Scruggs. | 


* * * * Lo 


Q. Mr. Scruggs, is it not true that you are an excavating contractor 
and have been in the business for some time? A. Yes.: 


* * * * i 


Q. Directing your attention to the job performed by Elders Con- 


struction Company out on Wheeler Road and Wahler Place, in Southeast 
Washington, in 1959, would you state to the Court in what capacity you 
represented Elders Construction Company on that job? , A. As super- 
intendent. | 

Q. Now, were you on that job throughout the period that Elders 
Construction Company performed its work? A. Yes. : 

* * * * 

Q. What did you grade? A. Streets, buildings. | 

Q. You didn't grade the buildings, sir. aoa era ia 
you grade? A. Whatever the stake indicated. 

Q. Is it a basement that you are talking about, sir? Tell the Court 

-- A. Basement on one side -- upper side had a basement in- 
cluded in that. 

Q. I see. novela dee Rijn Cae Weer 
cut such a basement? How deep was the cut? A. In that one particu- 
lar building about 12 feet. | 


s s 
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613 Q. Did there come a time after you had performed the grading on 
Varney Street that there was a change in the elevation of Varney Street? 
A. Well, we had to go back and recut about two feet out of it. 
Q What reason did you understand was given for that change? 
A. The engineer said the grades had been changed on it. 
Q Approximately what time in your job was that? A. After we 
had gotten it down to the grade that he had on the stakes the first time. 
= * * * * 
614 Q Mr. Scruggs, when you got to the job site, did you see any large 
piles of material remaining on the job? A. There was one pile of bank 
gravel next to Wahler Place. 


= * * * 


CROSS EXAMINATION 
BY MR. GLASGOW: 
* * * * * 
Q. Precisely what portion of Varney Street did you -- can you point 
to the portion of Varney Street that you came in and recut? 
Here is Varney Street right at this point and I am referring to Plain- 
tiff's Exhibit 8: You may come over and point to that and show me the 
615 portion of Varney Street that required any further cut. A. Over in here. 
* * * * * 
Q Between station zero and station 300? A. Approximately -- 
350. 
* * * * * 
THE WITNESS: Between station zero and station 350. 
BY MR. GLASGOW: 


* * * * * 


616 Q Isn't it a fact that there were many places on the site that the 
grades were a foot and a half from the final grades? A. That there 
was within two-tenths of the grade specified on the stake and that was 
what we would cut upon. 

Q. rs every piace? As Every place = we were tox to stop. 
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617 Q. Where was the last area you worked on the site, Mr. Scruggs? 
A. Down on the end next to 13th Street. | 
* * * * 
A. We cut the other end of the street out. | 
* * * * | 
Q. Now, immediately north of Varney Street, was that the next 
area you worked in? A. I think we worked the whole top of that flat. 
Q. Whole top of the flat? A. All the way along the flat surface. 
They wanted those buildings first. : 
Q. Did you cut the basement out with your 20-cubic yard pan? 


* * * * i 


A. Front end loader. 


* * * * 


622 HAROLD E. MIMNA : 
was called as a witness by the defendant, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FROHLICH: 
Q. Would you state your full name, please? A. Harold Edward 
Mimna. M-i-m-n-a. i 


* * * * * 


Q. For the sake of brevity, is it not true that for many years you 
were in the excavating business in the Washington area and other areas? 
A. Yes. | 


Q. Drawing your attention to the year 1959, for whom were you 
employed? A. Green and Dyer. : 
Q. Where were their offices? A. 300 Hamilton Street, Northeast. 
Q. Directing your attention to the piece of land located in Southeast, 
bounded by Wheeler Road, and Wahler Place, 13th Street and Valley Ave- 
623 nue, did there come a time in connection with your duties as an 
employee of Green and Dyer, you went to that site? 


* x s * | ® 
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THE WITNESS: That was the same year, about -- this was in July, 
this was in May or June, around May, the first part of May, somewhere 
in there. 


x * 


THE WITNESS: ‘59. 
= * * * 
THE COURT: When did you start excavating? 
THE WITNESS: It was somewhere around July, somewhere around 
July or the later part of June. 
BY MR. FROHLICH: 


* * * * * 


625 Q. Did there come a time when there were other excavators on 
the same piece of land that you were on? A. Yes. 
2 What was the name of the excavating company? A. Elders 
Construction or Elder -- Elders, I know that. I don't know if they went 


by construction or Elders, Inc., but I know it was Elders. 

Q. Did there come a time -- and where was -- did there come a 
time when you stopped excavating in the area you have indicated off 
Wheeler Road into the center of the piece? A. Yes. I was working 
right in this area headed out through here and they had DW 20's working 
in this area right here. And in the meantime they had cleared this area 
right here and they cut a road at an angle down off of this hill here -- 
benched into this hill, and they was hauling out of here with their DW's 
around and down this road, dumping on the other side, the Valley Road, 

626 and coming back up the hill, and whenever I got up to the point where 
their haul road was crossing mine, I was in approximately a five-foot 
cut in this area, doing a five-foot excavation, going through there with 
my trucks. , 

And I kept crowding right into the road as far as I could until some- 
body, either from Elders or Fairmount Construction at the time, came 
and told me they had the contract on this job and that I couldn't cut this 


haul road off, of coming out here, and in the meantime -- 
* * * * * 
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628 


THE COURT: Now, what did you say about the five feet? What is 
that problem? 

THE WITNESS: Well, the grade that was on the stakes here, there 
was a five-foot cut on the stakes. 

THE COURT: Yes. 

THE WITNESS: It was variable from a three toa five, and some 
had a six-foot cut on them, because of the terrain wasn't oa even -- it 
wasn't level like this floor. | 

THE COURT: What problem did their haul road cause? 

THE WITNESS: Well, I had to bring my trucks in and there, again, 
they having the contract on the job, I was going to stoptheir DW's here. 

THE COURT: I see. What you were going to do, your excavating 
was going to keep them from being able to haul their stuff away? 

THE WITNESS: That's right. In other words, I had been making 
a five-foot cut through here, the ground would have been like this, and 
they would have had to come in here and down in this here five-foot cut 
and across the street, across the excavation I was cutting, which was at 
the time approximately 30 to 40 feet wide. | 

THE COURT: In other words, they did not stop you because they 
did not want you to have the dirt. They did not want you to interfere with 
their getting their dirt off the site, is that it? | 

THE WITNESS: I would assume so, yes. 

THE COURT: All right. | 

BY MR. FROHLICH: | 


* * * s * 


Q. Mr. Mimna, from your experience being on this site, would it 
have been possible for the Elders Construction Company to have altered 
their haul route so as to go -- to be diverted from the area that 
you were grading? A. Yes, it would have been. | 
Q. Asa result of being stopped at that point, did yon go to another 
part on the site? | 
‘ | 
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A. And with myself and Mr. Pollin and this gentleman talked about 
if I could start down here -- this is an alley in here. 

Q. Indicating the alley coming in, in a southerly direction from 
Valley Avenue? A. That is correct, and in talking to them, I was told 
there was a double terrace going in there. In other words, this bank 
stayed, it didn't cut down the original grade as you can see here, con- 
tours is a lot different from down here, and it would come out from the 
yard, a terrace down, a bench, and another terrace down to this alley. 

Now, again, this haul road is running down along the hill. 

= * * * * 

THE WITNESS: So I said that I -- they said I could start here off 
the alley and do my grading. Again I mentioned that I couldn't do that 
conveniently. Any time a job like that is to be done, whether a man is 
getting paid for it or doing it for nothing, it's got to be started at the top 

on a cut slope. Any time -- 

BY MR. FROHLICH: 
* = * * * 

Q Now, Mr. Mimna, were you allowed to start at the top and work 
down where you were told to grade? A. I could have been allowed to 
start at the top if I'd have had another way out of there, but I still don't 
have no other way out. 

Q Why is that? Is that because of the haul road? A. Because 
of the haul road down here. Yes, it was interfering with my operation. 

Q. Now, as a result of being stopped at that location, did you ex- 
cavate further on this job? A. At this point, I worked for about a half 
a day to day. I moved my -- I left one loader up here and they took the 

other one down there to see how it was going to work, and I saw 
that I couldn't do it conveniently, so about 2 or 3 o'clock in the afternoon, 
I had the trailer out there and moved my front end loaders off the job. 


* * ~ * * 
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636 JACK POLLIN 
was called as a witness in his own behalf, and having been duly sworn, 
was examined and testified as follows: 
637 DIRECT EXAMINATION 
* * * * |» 
BY MR. SACHS: | 
@ *** Your name is Jack Pollin, sir? A. Yes, sir. 
@. You live at what address? A. 3851 Calvert Road Street, 
Northwest. | 
Q. You are the defendant in this case? A. Right. 
Q. You are a builder, are you, sir? A. Yes, sir. 
Q. How lon eave rors beak oomnged te the AIRES Pere 
A. About 35 years. 
Q. How much of that time in Washington? A. Close to 30 years. 
* * *. * | * 
643 Q. Now, the time came, did it not, in late 1957 or early 1958, when 


644 you got into a contract with Fairmount Steel Corporation? A. Correct. 
* * * * * 


Q. I asked you if they knew because you told them that people had 
645 been coming to the property and wanted the materials? A. This 
I did, correct. | 


* * * * / = 

646 A. All these people, I approached them all, about a dozen of them, 
maybe more, and I explained that there was material for their jobs free, 
come and take it -- I don't know the word to it -- | 

Q. Go ahead. A. Made a big sign, free sand and gravel, right on 

the main highway on Valley Avenue, facing the property, big sign, free 
sand and gravel, come and take it, which many of them came with proba- 
bly 10 trucks, 5 trucks, fill in a hole somewhere -- I didn't care whether 
they took the gravel or the sand or the clay -- they took it -- wasn't much 
clay -- most good material -- and the exhibit is gone up for a long while. 


* * * * | * 
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Q. When you signed that contract in March, 1958, you signed, did 
you not, a copy of this Plaintiff's Exhibit 3 which had Ben Dyer's pre- 

647 liminary layout on it, right? A. Yes. 

* * * * * 
Q. Now, you did at that time sign this preliminary layout plan of 
Ben Dyer marked Plaintiff's Exhibit No. 3, as a part of the contract, 
didn't you? A. Sure. 

648 2 Now, what did you undertake to do at that time, as far as that 
plan was concerned? A. Well, since people demanded the material 
from so many sources and I didn't have to worry about moving the ma- 
terial, so I told the buyers, now there are people here asking for the 
material, just/one word, didn't approach the people, but from now on I 
will approach them, will approach more than the ones that already taken 
material, notify those people, they are in the business -- and you will 
have no trouble about moving your high elevations and on these basis 
they accepted the deal. The -- 

Q No, no, just a minute. Did you agree at that time to do any 
earth removal or excavation -- A. Right. 
Q -- or grading in connection with that plan? A. Correct. 
* * * * * 

649 Q. Did you make an agreement -- did you understand your agree- 
ment of March, 1958, to include any obligation on your part to grade and 
to these -- to this plan, this preliminary plan? A. Just rough. 

Q. Rough grade. A. Rough grade. 
Q. You understood you had an obligation to rough grade? 
A. That's right. 
Q Now, what did you understand rough grade to mean at that time 
in light of this plan? 
* * * * * 

650 A. Again I refer, since the people were there for the material 
without any cost to me, I told the buyers they probably make even base- 
ments for you free of charge because they want the material, but not to 
charge it to me. That is the word I used to them. Anything that they 
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want, they doing everything there, they can make a hundred foot hole in 
the ground if you let them take it, eo much material and good stuff, on 
these basis, they made the contract with me. 
* * * * | * 
654 Q. And from time to time did you ask Fairmount Steel Corpora- 
tion to release the escrow or any part of it to you? A. I did. 
Q. What reason did you give? A. That I done work and I would 
like to get some money for me -- money. : 
* * * * | 


Q. Some of that money was released to you, wasn't it? A. Yes, 


Q. $30,000 in February and $5,000 in May? A. ‘Yes, sir. 
* * * = ' s 
Q. Did you have a copy of any plan of this project except this orig- 
inal plan? A. All I had, original, didn't need any more. 
Q. Did there come a time when you got a different plan? A. No, 
ar. | 
* * * * * 

656 Q. * * * | asked you if you recall when you first had a copy of the 
final building plans that were prepared by Milton Schwartz. Do you know 
when you first got that copy? ! 

* * * * | s 

657 THE WITNESS: When they brought this contractor excavating, Mr. 
Elder, on the job and I protested; he stopped my man from taking ma- 
terial and they got another man to cut the area at my cost. I abide by 
the attorney to get in immediate touch with the engineer to get the check 
on the area, whether it met the obligation or not. | 

BY MR. SACHS: | 
@. What attorney? A. Yochelson. The man who made the con- 
tract. I immediately contacted Ben Dyer and in a little while he sent out 
a crew, in about a week. Smith sent him out. I got the sheet from Mr. 
Thompson. I could have gotten them from the FHA, anyway. 
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Q. And you gave those plans to Mr. Smith? A. The gray sheets 
to go by for my engineer. 

Q. What did you do with those sheets? A. Gave them back to 
him. 

Q. No. When Mr. Thompson gave them to you, whom did you give 
them to? A. To Mr. Dyer. 


* * * * 


CROSS EXAMINATION 
BY MR. GLASGOW: 
x * * * * 

Q. You have testified that the people that would come on the site 
would cut the site just the way the grades would be set out; is that cor- 
rect? A. Yes. 

Q Isn't it a fact that when the contract was negotiated you agreed 
to bring the property to the specified grades and you told Mr. Cohen and 


Mr. Davison that you would do just that, and for them not to worry? 
A. Verbally, I did, because the men were anxious to get the material. 
Yes. Yes, I did. 


* * * * * 


Q. So, excepting for the area where there is gravel deposit and 
excepting for the area where it was cut to the grades specified by Mr. 
Thompson, the excavators you brought to the site had the right to go 
ahead and have access and dig wherever they chose; is that correct? 

A. Where they gave him. Not where they choose. They wouldn't 
let them -- not go below grade -- that is where they stopped. 


* * * * * 


Washington, b.c 
Friday, Rovember 9, 1962. 


* * * 
FINDINGS OF FACT 


THE COURT: As a preliminary, whenever I use the word "de- 
fendant" in these findings of fact, I am referring to the defendant Pollin 
and not, of course, to any of the escrow holders. | 

The Court makes the following findings of fact: 

1. On March 8, 1958, Defendant entered into a contract to sell to 
Maurice and Ann Henkin some 18 acres of land located at Valley Avenue 
and 13th Street, Southeast, at $11,000 per acre. Under Paragraph $ of 
Exhibit A-2 of the sales contract, which is Plaintiff's Exhibit 1, it was 
provided that purchaser would furnish seller with a topographical lay- 
out which seller could either accept or reject within four days. It was 
agreed that if seller accepted the topographical layout, he would perform 
at his own cost the work required to bring the property to the grades 
shown thereon. (See Plaintiff's Exhibit 1). Thereafter, the purchaser 
furnished seller with a topographical layout which seller approved (See 
Plaintiff's Exhibit 8). Under this topographical survey, defendant-seller 
was required to remove 344,000 cubic yards, plus or minus 20 per cent 
of material from the site to bring it to rough grade with the elevations 
shown on Plaintiff's Exhibit Number 3. 

2. On May 1, 1958, the Henkins assigned to plaintiff their interest 
in the sales contract (See Plaintiff's Exhibit Number 1). 

3. On October 14, 1958, Plaintiff and Defendant entered into an 
escrow agreement, one of the terms of which was that the plaintiff would 
deposit $66,000 with an escrow agent to be held as security for the re- 
moval of dirt required to be removed by the defendant from the site as 
per Plaintiff's Exhibits 1 and 3. (See Plaintiff's Exhibit 2). Under said 
escrow agreement it was further provided that if the defendant did not 
remove the dirt by January 1, 1959, the plaintiffs would have the right to 
have the dirt removed at the best price obtainable and to charge the cost 
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thereof to the funds deposited in escrow. Under the escrow agreement 
defendant's liability for breach of his contract to remove dirt from the 


site was limited to the funds in escrow. (See Plaintiff's Exhibits 2 and 
3 and Defendant's Exhibit 8). 

4. In late 1959, the plaintiffs had prepared the site development 
plan for the development of the site and which fixed the final grades for 
the site at elevations higher than those provided in Plaintiff's Exhibit 3 
(See Plaintiff's Exhibit 7(a), (b) and (c)). Under the elevations required 
under Plaintiff's Exhibit 7(a), (b) and (c) the total excavation required to 
bring the site to rough grade was about 226,000 cubic yards as opposed 
to 344,000 cubic yards required under Plaintiff's Exhibit 3. Plaintiffs 
attempted to deliver a copy of the site plans, Plaintiff's Exhibit 7(a), (b) 
and (c) to defendant, but defendant refused to accept them. 

5. On Jamary 2, 1959, plaintiff sent a field engineer on the job to 
stake out the site for cuts and fills to bring the property to grade accord- 
ing to the site development plan. Thereafter, the plaintiff's field engineer 
did so stake out the site and kept the grading stakes current. Defendant, 
during this period, was on the site almost daily; he saw the stakes and 
knew the excavations required to bring the site to grade according to the 
site development plan, which was less than the excavations required of 
him under Plaintiff's Exhibit Number 3. 

6. Defendant had not removed the dirt as required by his contract 
(Plaintiff's Exhibits Numbers 1, 2 and 3) or the lesser amount required 
by Plaintiff's Exhibit Number 7(a), (b) and (c) by January 1, 1959, but the 
plaintiff, not being then ready to use the site, orally extended the time of 
performance by 4 to 6 months. 

7. On May 25, 1959, the defendant had caused to be removed large 
amounts of dirt from the site, but there still remained large amounts of 
dirt to be removed and considerable clearing to be accomplished in or- 
der for defendant to fulfill his contract to plaintiffs as set forth in either 
Plaintiff's Exhibit Number 3 or Plaintiff's Exhibit Number 7(a), (b) and 
(c). 
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8. Between October 14, 1958 and June 15, 1959, certain withdraw- 
als had been made from the escrow funds set up by Plaintiff's Exhibit 2 
with the consent and approval of both plaintiff and defendant, so that as 
of that date there remained in the escrow account $14,526.92. 

9. On May 25, 1959, plaintiff advised defendant that there still 
remained dirt to be removed from the site by defendant pursuant to his 
contract and that if not removed prior to June 15th, the plaintiff would 
remove it, charging the cost to defendant. Plaintiff estimated the amount 
required to be removed as approximately 25,000 cubic yards. (Plaintiff's 
Exhibit Number 17). On Juste 19, 1959, plaintiff again advised defendant 
that the dirt had not been removed, and again demanded defendant per- 
form his contract, and plaintiff enclosed to defendant proposals from 
three excavating contractors to remove the dirt (Plaintiff's Exhibit Num- 
ber 18). On July 1, 1959, the plaintiff sent by certified mail a notice to 
defendant that it would start the excavating necessary to remove the dirt 
called for under defendant's contract with plaintiff. Defendant refused 
delivery of said letter and it was returned to plaintiff (Plaintiff's Exhibit 
Number 19). Thereafter, defendant did remove some additional dirt from 
the site but he did not remove all the earth required to bring the site to 
grade nor did he perform the necessary clearing to enable the earth to 
be removed. | 

10. On July 8, 1959, the plaintiff entered into a contract with Elders 
Construction Company to remove the dirt necessary to bring the site to 
grade as provided in Plaintiff's Exhibits Numbers 1, 2 and 3, as modified 
by Plaintiff's Exhibit 7(a), (b) and (c), at a cost of fifty cents per cubic 
yard for off-site removal and to clear the land for earth removal as re- 
quired of defendant under Plaintiff's Exhibits Numbers 1,2 and3 ata 
cost of $3,500 (Defendant's Exhibit Number 9). Under this contract 
Elder cleared the land for $3,500. Elder also removed off-site some 
72,019 cubic yards of dirt. Of the 72,019 cubic yards of dirt removed 
off-site by Elder, some was dirt that defendant was required to remove 
under his contract (Plaintiff's Exhibit Numbers 1, 2 and 3 as modified by 
Plaintiff's Exhibit. Number 7(a), (b) and (c)) and some was dirt not 
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required to be moved by defendant under his contract. The maximum 
amount of dirt removed by Elder which could not definitely be said to 
come under defendant's contract was as follows: 

Change in grade - Varney Street 1,555 cu. yds. 

Basement cuts 3,654 " 

Credit over fine grading 15,360 " 

Credit off-site gravel 8,765 " 

Earth from parcel 230/42 10,000 " 


TOTAL 39,334 " 


Subtracting 39,334 cubic yards from 72,019 cubic yards leaves a 

balance of 32,685 cubic yards, the minimum amount of dirt that defendant 

714 failed to remove from the site under his contract. The fair cost of re- 
moving this dirt was 40 cents per cubic yard. Thus, the fair cost of re- 
moving the 32,685 cubic yards of dirt which defendant did not move under 
his contract is $13,074. 

11. When the contract, Plaintiff's Exhibit 1, 2 and 3, was entered 
into between the parties it was not the intention of the parties that de- 
fendant would have to furnish the field engineering services required in 
order to properly bring the site to grade. Therefore, defendant is not 
liable for the cost to plaintiff of the services of its field engineer Thomp- 
son. 

12. The plaintiff is entitled to recover from the escrow fund the 
sum of $13,074.00 for excavation and $3,500.00 for clearing, a total of 
$16,574.00. However, the amount of Plaintiff's recovery is limited to 
the amount in the escrow fund which is presently $14,526.92 (See Plain- 
tiff's Exhibit Number 2 and Defendant's Exhibit Number 8). 


CONCLUSION OF LAW 


Plaintiff is entitled to be paid the sum of $14,526.92 held in escrow 


by the escrow agent. 


/s/ George L. Hart, Jr. 


November 9, 1962. 
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MEMBER WASHINGTON REAL ESTATE BOARD 


WitLiaAm SCHWAR 


mae FILED 


TOWER BUILDING 


ExXscunve 37000 ©«©6 YAR 12 83 


Washing ED, & % 
RECEIVED FROM Mearice Sanzia far o Comperetton to be format. 
2 deposit of . Pigs Thenesn@ quoutmmmecmmnnam Dollars Jfn-5°) to be applied as part 


at the date of conveyance. of which sum this deposit shail be a part. 
(8) Purchaser is to : Lene a FIRST DEED OF TRUST secured on the 
premines 60 5s : co eee, Dottare (8) 
. 19... bearing interest at the rate of... per cent per annum, 


(4) For the balance of deferred purchase money, amounting to : : ae pes 
PS Ei sas ase aa his Dollars (8. . ), purchaser is to execute and deliver a 
SECOND DEED OF TRUST secured on said premises, to be paid in monthly installments of 


Trustees in all deeds of trust are to be named by the parties secured thereby. 

(6) The property is sold free of encumbrance, except as aforesaid; title is to be good of record, 
subject, however, to covenants, conditions and restrictions of record. if any: otherwise, the deposit is to 
be returned and sale declared off at the option of the purchaser, unless the defects are of such character 
that they may readily be remedied by legal action, but the seller and Agent are hereby expressly released 
frost 48 ability for damages by reason of any defect in the title. In case icgal steps are necessary to 
perfect the title. such action must be taken promptly by and at the seller's expense, whereupon the time 
herein specified for full settlement by the purchaser will thereby be extended for the period necessary 
for such action. ! 

(6) Seller agrees to execute and deliver a good and sufficient special warranty deed, and to pay for 
Federal revenue stamps on the deed. 


The Property is sold and shall be conveyed subject to an existing tenancy as follows: , 


possession et time of settlement. !f seller shall fail so to do and cocupies 


(8) Seller assumes the risk of toss or damage to said property by fire or other casualty until the 
exacuted dead of conveyance is delivered to purchaser, or is recorded for him by the Tithe Company making 

(9) AB written notices of violations of Municipal orders or requirements issued by aay Departmest 
ef the District of Columbia, or actions in any court on account thereof, against or affecting the property 
at the date of settlement of this contract, shall be complied with by the seller, and the property conveyed 
free thereof. 

(20) Settlement ts to be made at the office of the Agent or at the Title Company searching the title, 
and deposit with the Agent or the Title Company of the cash payment as aforesaid, the deed of conveyance 
and ouch other papers as are required by the terme of this contract shall be deemed and construsd as © 
good and eufficient tender of performance of the terms hereof i 


that esssssments for improvements completed prior to the date hereof, é 
has bese levied or not, shall be paid by the seller or allowance made therefor at the (time of transfer. 
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_ @ggmmfrom the date of acceptance hereof 
'A REPORT ON THE TITLE CAN RE SECURED if promptly 
purchaser are required and agree to make full 


(14) The entire deposit shall be held by Wig 
is made or until the deposit is forfeited. In 


(15) If the property involved in this contract is 
ia. wherever any reference is made to the District 
ef the jurisdiction in which property is located and the proper 
If the property is serviced by the Washington Suburban § 
of said Commission are to be adjusted to date of transfer 
to pay to William Schwartz, 
assigned to the Agent by 
is made is 


respective heirs, executors, 4 
shall survive the execution and delivery of the deed aforesaid and shall not 
this contract contains the final and entire agreement between the 
not be bound by any terms. conditions, statements. warranties or representations, 
ined 


WILLIAM SCHWARTZ, Agent 


We, the undersigned, hereby ratify, accept and agree to the above memorandum of salo and 
acknowledge it to be our contract. 


+ 19_. 


Property is to be conveyed in the name of __ 


EXHIBIT "A-1" 
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THE POLLOWING TERMS AND CONDITIONS FORM A PART OF 7 « ITHIN 
AED ATTACHED CONTRACT: 


5. eas gerceanee: echidna Gnd cage ee ais) Siew ain adbaty 
(90) days from the date herecf to terminate thie contrect on the 
Giving of a notice in writing to the Seller, in whieh event the 
purchasers agree that the depesit of five thousand dollars deposi- 
ted by them shall de paid to the Seller as liquidated damages and 
which enid own chall de accepted by the seller in full settleneat 
fer ali rights he mey have unter ani by virtue of the terms of 
thts centract, and upon ach payment the contract shell be oull anf 
weld and of uo further effect and the pertics shell thereafter 
heave ae further liability to each other em account theresf. In 
the ovest of ouch termination, the brokers named in said cont sot 
agree to waive any claim to compensation or co=sissicn. 
2. Should the Purchaser net elect to termiaste the contrect wvith- 
im oueh ninety (90) day peried, he shall om the ninety-first day 
| coldewing the date herect, mabe 0 further deposit of five thousand 
(85,000.00) dellars, with Grossberg, Yoche sen and Brill, attorneys, 
whieh said additional deposit together with the original deposit 
| ehall be held until settlement as herein provided, and on settle- 
ment the total deposit shall be applic:' as part of the purehese 
price of the property. Upon the saking of the additional deposit | 
de herein provided, the contract ehall no longer be subject to 
eevuination be either party. | 
3. TAs comrect is specifically conditioned upon tls approval 
Wy whe Seller of a topographical layout of the property, ~tich 
eaié topegraphical layout shall be furnished by the Turchaser at 
Ris oust on or before 12 o'eleek noon on February 71, 1958. Tae /.H. 
Seller ehall either approve or reject the topegrepnical layout 
within four (4) days afver receipt therecf by him. If approved, | 
the Seller agrece that he vill perform at his ow cost the ork 
Fequired to bring the property te the grades shows thereon. If 
Sesected, the cumbeact ehall be cancelled and of no further effect | 
jané the deposit etal thereupen be returned to the Purchaser. In 
event the beukave chall be entitled to se conniseion or other | 


--* oe ——-— 


4, The aren of gerund being sold heseméer contains epysatantely 
ciztem (16) estes. The Selles egress, hesever, to seqize let 600, 
 qp-imansestion of Valley Avenue ané Mosler Bead, lets 4 end 6 and 
the sectimesterly 60 fest of lot G25 by its fall depth, end the bask 
ef Let G02 end 004 00 sated on plan, the guading of lots G02 end 004 
wilt bo ezecptabie to the Pussheser, is lies of the couveyense of 

cane to the Pupshncse all in square S188, and te convey enue 00 

che tusrtases eo extalensst for tho sume peice per ence 0p hencis 
puovided, Sailer egusce thot be uill esquize oush e@iitionnl leed efter 
the auking of the effiticnel Gxpsctt by the Pusstness eo henetasbove 


preset Gail. : 

Be Ser chestfiestion plot ples stteshes hevete iadiestes passels to be 
sasteded eabgianlly ané thoes to bo eoquized a5 ested chove, 

ts es ee, the pastios have heemste est theiz beads end 


Wtasssed bys 


nn 


Pe oS 


Fer value received, we é hereby assign 21] our right, title end 
| depement within contract - the above of whieh is e photostat, a5 
per letter attached dated May 1, 1956. 


Ohi. 
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[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 2 
ESCROW AGREEMENT 

WHEREAS, by Contract of Sale dated February 11, 1958, between 
JACK POLLIN and others, as Sellers, and MORRIS HENKIN, acting for 
a corporation to be formed, as Purchaser, and which contract has been 
assigned by the Purchaser to Fairmount Steel Corporation, and the 
settlement of which contract has heretofore been twice extended, it was 
necessary for the Sellers to perform certain excavation of land on the 
property to be sold and it was further incumbent upon the Sellers to 
acquire as part of the property to be conveyed a lot owned by one Shylock 
and located at the corner of Wheeler Road and Valley Aveme, Washing- 
ton, D. C.; and 

WHEREAS, the Sellers have not performed the excavation work 
required nor have they acquired title to the Shylock lot; and 

WHEREAS, the Purchasers are willing to make settlement not- 

withstanding the failure of the Sellers aforesaid upon the ne terms 
and conditions: 

1. Sellers will advance on account of the sateiaige price provided 
a sum sufficient to pay off the present encumbrances on the property 
held by National Mortgage and Investment Company of approximately 
Thirty-eight Thousand Dollars ($38,000.00) and by Herman Cohen or 
approximately Thirty Thousand Dollars ($30,000.00). They will also 
advance the sum of approximately Six Thousand Dollars ($6,000.00) 
required to purchase the property now owned by Harry Ziggies and wife 
and which property Sellers are required to convey in accordance with 
their contract aforesaid. In addition Sellers will also pay the sum of 
approximately Ten Thousand Dollars ($10,000.00) to be paid to National 
Mortgage and Investment Company on account of an indebtedness of the 
Sellers. Purchasers will also receive credit for the sum of Four 
Thousand Two Hundred Dollars ($4,200.00) heretofore ee to the 
Sellers. 
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(Plaintiff's Exhibit 2 Continued) 
2. The sum of Twenty Thousand Dollars ($20,000.00) shall be 


held in escrow by Grossberg, Yochelson & Brill, Attorneys, which said 
sum may be used to the extent necessary to acquire the Shylock prop- 
erty; provided such acquisition can be consummated prior to the date 
set by the Purchasers as the final date within which they can use said 
property. In the event the Shylock property cannot be acquired within 
the time limitation set by the Purchasers, the sum of Twenty Thousand 
Dollars ($20,000.00) held as aforesaid shall be returned to the Pur- 
chasers. 

3. All of the balance of the purchase price as shown on settle- 
ment sheet shall be deposited in escrow with Grossberg, Yochelson & 
Brill, Attorneys, as security for the removal of the dirt required to be 
removed by the Sellers under the terms of their contract and of the 
plat made a part thereof. In the event such removal has not been com- 
pleted by January 1, 1959, or a contract for such removal satisfactory 
to the Purchasers obtained by said date, the Purchasers shall have the 
right to have the dirt removed at the best price obtainable and to charge 
the cost thereof to the funds deposited as provided in this paragraph. 

4. On the completion of the removal of the dirt or the obtaining 
of a contract satisfactory to the Purchasers for such removal, the 
excrow holders may deliver to the brokers procuring the contract, 
namely William Schwartz and Edward R. Carr Company, the sums to 
which they are entitled as commission under the terms of the Sales 
Contract and any remaining balance held by them shall be delivered to 
the Sellers. Should the Sellers fail to remove the dirt within the time 
herein provided, or obtain a contract satisfactory to the Purchasers 
within such time, and the Purchasers are thereupon required to remove 
the dirt and charge the cost to the funds held as herein provided, any 
excess of such funds, if such there be, shall be applied first to the pay- 
ment of commissions as aforesaid, and the balance, if any, paid to the 
Sellers. 
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(Plaintiff's Exhibit 2 Continued) 
WITNESS our hands and seals this 14th day of October, 1958. 
We consent to the foregoing: FAIRMOUNT STEEL CORPORATION 


/s/ Edw. R. Carr Inc. 
By W. R. Caotes, V.P. 
/s/ William Schwartz By /s/ Herman Cohen 
Herman Cohen, President 
| 


We consent to the foregoing: /s/ Jack Pollin : (SEAL) 
GROSSBERG, YOCHELSON & BRILL 


/s/ Fannie Pollin (SEAL) 
By /s/ Irving B. Yochelson 


[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 10 | 
BEN DYER ASSOCIATES, INC. Union 4-7766 
Engineers - Surveyors | 


3018 Hamilton Street 
Hyattsville, Maryland | 


October 20, 1958 


Fairmount Steel Corporation 
1229 Mt. Royal Avenue 
Baltimore 17, Maryland 


Attention: Mr. Richard Davidson 
Re: Valley Green Apartments 
Gentlemen: 
We have computed the earthwork in the above project in accordance 

with your instructions and find the quantity to be 344,000 cubic yards. 
Very truly yours, | 
BEN DYER ASSOCIATES, INC. 
/S8/ LESLIE A. SMITH 


Leslie A. Smith 
Senior Engineer ne 
LAS:as Copy of Pi's. Ex. #7 for ID. 
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[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 11 


BEN DYER ASSOCIATES, INC. 
Engineers - Surveyors 
3018 Hamilton Street 
Hyattsville, Maryland 
October 13, 1959 


Mr. Jack Pollin 
3851 Calvert Street, N. W. 


Washington, D. C. 
Re: Wheeler Gardens 
Dear Mr. Pollin: 

We have made the earthwork computation on the above-named 
project as directed by you and find the quantities to be as follows: 
Parcel 1 - Valley Ave. Area - 7,600 cu. yds. (within property lines) 

8,100 cu. yds. (Perimeter) 
Parcel 2 - Wheeler Road Area - 21,800 cu. yds. (within property lines) 


12,900 cu. yds. (Perimeter) 
Parcel 3 - Remainder of Tract - 148,600 cu. yds. 


Very truly yours, 
BEN DYER ASSOCIATES, INC. 


/8/ Leslie A. Smith 
Senior Engineer 


Plaintiffs' Exhibit No. 8 for 
Identification BJD 


[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 12 | 
Earth Removal : 
Original Plan Revised Plan 
(March 17, 1958) (Dec. 15, 1958) 
From 1st Topo (April 1958) 
to Sept. 9, 1959 , 


From Sept. 9, 1959 

thru finish of work 
(removed by Elders 

Cons't.) 27,667 
cu. yds. 
344,000 cu. yds. Total 226 667 
| cu. yds. 


Original Plan 344,000 
Revised Plan - 226,667 


Savings under" —" 117,333 cu. yds. 


[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 17 
May 25, 1959 
Mr. Irving B. Yochelson | 
Grossberg, Yochelson & Brill | 
1707 H Street, N. W. 


Washington 6, D. C. 
Dear Mr. Yochelson: RE: The Pollin Tract | 


We expect to start the Valley Green Apartment job around July 1. There 
is still remaining approximately 25,000 yards of excess dirt which Mr. 
Pollin is supposed to remove according to the terms of the contract. 
We will have to start removing this dirt no later than June 15, and 

| 
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(Plaintiff's Exhibit 17 Continued) 
whatever the costs involved in moving this dirt will have to be charged 
Yours truly, 
FAIRMOUNT STEEL CORPORATION 


RICHARD DAVISON 


[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 23 
BILLS PAID BY FAIRMOUNT STEEL CORPORATION 
FOR EXCAVATION WORK AT VALLEY GREEN APTS. 
HUTCHISON BROS. 


Billings Backhoe, Crane & Bulldozers 
Dragline Truck Rental _& Loader 


1/31/60 $ $ 486.75 $ 1,995.46 
8/4/60 516.89 

8/31/60 558.35 2,545.29 2,947.07 
8/31/60 200.26 

9/21/60 467.22 

9/30/60 1,784.75 2,879.37 
10/31/60 1,206.73 252.44 
10/31/60 1,130.16 

11/30/60 1,449.76 2,967.37 
12/31/60 800.92 1,022.93 
1/31/61 2 871.89 1,891.42 
3/31/61 

4/4/61 527.19 1,229.89 
4/30/61 : 1,473.05 756.40 
5/12/61 430.87 

5/31/61 i 1,135.48 

6/30/61 40.55 

1/21/61 

8/24/61 90.88 


12,844.11 18,767.78 $37,408.83 


$12,844. $18,767. ; 
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(Plaintiff's Exhibit 23 Continued) 
HOUSING ENGINEERING CO. | 
Inv. Date Inv. Amount Period Date Paid 


1959 
10/31 : 10/27/59 10/30/59 
12/8 i 11/24/59 12/10/59 
1960 
1/8 ; 12/31/59 12/30/59 | 
2/10 1/31/60 2/12/60 | 
3/2 2/29/60 2/29/60 | 
4/12 3/31/60 3/31/60 | 
5/6 4/30/60 4/29/60 
6/13 5/31/60 5/31/60 | 
7/27 6/30/60 7/29/60 | 
7/31/60 7/29/60 | 
8/30/60 8/31/60 | 
9/30/60 9/30/60 | 
10/31/60 10/31/60 
11/30/60 12/22/60 


oa On an 
NNO & 


S85 


12/31/60 12/31/60 
1/31/61 2/28/61 
2/28/61 2/28/61 
3/31/61 3/31/61 


00 
-00 
-00 
-00 
-00 
.00 
-00 
-00 

00 

00 
00 
-00 
-00 
-00 
.00 


! $31,362.00 


B & B EXCAVATORS October 1959 through September 1960 $18,346.00 
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[Filed December 10, 1962] 


IN THE UNITED STATES DISTRICT COURT 
| FOR THE DISTRICT OF COLUMBIA 


Civil Division 
FAIRMOUNT STEEL CORPORATION, =: 
a corporation e 
Plaintiff, . 
vs. : Civil Action No. 1770-60 
JACK POLLIN et al, 
Defendants. 


ORDER 

This cause came on for trial before this Honorable Court on the 
2nd day of November, 1962, and the issues having been duly tried, and 
the Court having made its Findings of Fact and Conclusion of Law direct- 
ing judgment as hereinafter provided, it is this 10th day of December, 
1962, 

ORDERED, 

That judgment be and is hereby entered in favor of Plaintiff, 
Fairmount Steel Corporation, against the Defendant, Jack Pollin, in the 
sum of $14,526.92 without costs which is the amount held in escrow by 
attorneys Grossberg, Yochelson and Brill as escrow agents, and it is 
further 

ADJUDGED, ORDERED AND DECREED, 

That the said escrow agents are hereby directed to turn over the 
escrow fund amounting to $14,526.92 to the Plaintiff, Fairmount Steel 
Corporation, in accordance with this judgment and upon said payment 
being made the judgment herein shall be entered "paid and satisfied". 

e The complaint as to Fannie Pollin is dismissed with prejudice and 
without costs. 


/s/ George L. Hart, Jr. 
Judge 


[Filed February 6, 1963] 
NOTICE OF APPEAL | 
Notice is hereby given this 6th day of February, 1963, that de- 
fendant, JACK POLLIN hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 10th day of December, 1962 in favor of plaintiff ‘ 
FAIRMOUNT STEEL CORPORATION against said defendant, JACK 
POLLIN, and from the denial of said defendant's Motion for a New 
Trial or, in the Alternative, to Amend Findings of Fact and Conclusions 
of Law entered on January 8, 1963. | 
SACHS AND JACOBS 


By /s/ Newton Frohlich 
Attorney for Defendant 


Sidney S. Sachs 
Newton Frohlich 

137 Woodward Building 
Washington 5, D. C. | 
Ex 3-7734 


BRIEF FOR APPELLEE 


nited States Court of Appeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,825 


JACK POLLIN, 
Appellant, 


FAIRMOUNT STEEL CORPORATDN, 
Appellee. 


Appeal from a Final Order and Judgment of the 
United States District Court for the District of Columbia 


Unitec States Court of Appeals 
for 


thou sunbia Circuit 4 


FILED sep iu 4963 


Ore. Ose NORMAN M. GLASGOW 
Seay ALLEN JONES, JR. 


500 Tower Building 
Washington 5, D. C. 


WILKES & ARTIS Attorneys for Appellee. 


500 Tower Building 
Washington 5, D.C. 


Of Counsel. 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellee, the questions are: 


I. 


May the trial court admit in evidence exhibits that were developed 
following pretrial and in preparation for trial which aid the trial court 
in understanding pretrial exhibits? | 

0. 


Did the trial court properly find that Appellant by his course of 
conduct assented to the modification of the contract wherein Appellant 
was required to remove substantially less material than originally called 
for? 


STATEMENT OF QUESTIONS PRESENTED 

COUNTER-STATEMENT OF CASE 

SUMMARY OF ARGUMENT 

ARGUMENT: 

I. The Admission in Evidence of Exhibits Which 

Were Not Presented or Marked at Pretrial Was 
a Matter Within the Discretion of the Trial Court 
Where a Written Contract Has Been Modified, the 
Fact of Agreement of Modification May be Implied 
from a Course of Conduct by the Parties in 
Accordance with the Modification 
The Trial Court Carefully Excluded from Its 
Award to Appellee the Cost of Dirt Removal and 
Other Claims Which Could Not Definitely Be Held 
To Come Under the Modified Contract 4 


CONC LUSION 


TABLE OF CASES 


Cherney v. Holmes, 185 F. 2d 718, 721, 722 
(7th Cir. 1950) : 


Clark v. United States, 13 F.R.D. 342 (D.C. Or. 1952) 
Cole v. Wilbanks, 226 Md. 34, 171 A. 2d 711, 712 (1961) 


Cumberland Hydraulic Cement and Mfg. Co. v. aiarened 
9 App. D.C. 334, 338 (1896) 


Doric Company v. Leo J. Rosen Associates, Inc., 
303 F. 2d 817, 820 (5th Cir. 1962) 


Freeman v. Stanbern Construction Co., 
205 Md. 71, 106 A. 2d 50, 55 (1954) 


Globe Cereal Mills v. Sen 240 F. 2d 330, 335 
(10th Cir. 1956) 


Laurent v. Costa, Mun. ae D.C., 61 A. 2d 804, 
805 (1948) 


Mid-Century, Limited v. United Cigar-Whelan Stores oe : 
109 F. Supp. 433, 435 (D.C. D.C. 1953) 


(iv) 


Millers' Nat. Ins. Co., Chicago, Ill. v. Wichita Flour 
Mills Co., 257 F. 2d 98, 98, 99 (10th Cir. 1958) 


Nickel v. Scott, Mun. App. D.C., 59 A. 2d 206, 207 (1948) . 
Saul v. McIntyre, 190 Md. 31, 57 A. 2d 272, 274 (1948) 


Solomon's Marina, Inc. v. Rogers, 221 Md. 194, 
156 A. 2d 432, 434 (1959) . . 


Texas and Pacific Railway Company v. race: 
232 F. 2d 257, 260 (5th Cir. 1956), cert. denied, 


351 U.S. 984, 100 L. Ed. 1498 : F 
Wesley v. Shaftel, Mun. App. D.C., 170 A. 2d 923, 924 (1961) 


Williams v. Maryland Glass Corp., 134 Md. 320. 
106 A. 755, 758 (1919) a 


TEXTBOOKS 


17A C.J.S. 425-427, Contracts, Section 375 . 
6 Corbin on Contracts, Section 1293 (1962) 


3 Williston on Contracts, Section 623 
(Revised Edition 1958) 


UNITED STATES COURT OF APPEALS | 
For the District of Columbia Circuit | 


No. 17,825 


JACK POLLIN, 


Appellant, 


v. 


FAIRMOUNT STEEL CORPORATION, 
|Appellee. 


Appeal from a Final Order and Judgment of the 
United States District Court for the District of Columbia | 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 
The statement of the case presented by the Appellant is not com- 
plete and accurate in all respects, and accordingly, the Appellee submits 
the following clarifications: 


1. The real estate contract (Plaintiff's Exhibit 1, J.A. 125, R. 11) 
required Appellant to remove certain material from the site at his cost 
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in conformity with grades shown on a topographic layout or plat (Plain- 
tiff's Exhibit 3, R. 12). This topographic layout established fixed grades 
at frequent intervals over the entire site, located streets and fixed spe- 
cific elevations. The plat was sufficiently detailed so that Appellant's 
own engineer was able to make an earth volume computation based upon 
the elevations shown thereon (J.A. 101). 


2. Appellant states that the material to be removed from the site 
was valuable; however, he failed to remove the dirt within the agreed 
time limitation fixed by the contract (Plaintiff's Exhibit 1, J.A. 125, R. 11) 
and thereafter extended in the escrow agreement of October 14, 1958 
(Plaintiff's Exhibit 2, J.A. 129, R. 11). These documents covered a peri- 
od of time from March 1958 through December 1958. Appellant was in 
complete and sole possession of the property during this entire time and 
he admitted that no one interfered with his work during that period (R. 
670), yet he failed to remove the material from the site as required un- 
der said contractual documents. 


3. The escrow agreement extended the time in which Appellant 
was required to complete the earth removal to January 1, 1959, and fur- 
ther, Appellant deposited $66 ,000 in escrow to be held as security for 
the removal of the dirt required under the contract (J.A. 55). 


4. In December, 1958, there remaining substantial earth removal 
required under the contract (Plaintiff's Exhibits 1, 2 and 3), Appellee 
had prepared a final site development plan for the project (Plaintiff's 
Exhibit 7 (a), (b) and (c), R. 19-21). The site development plan fixed the 
final grades for the site at higher elevations than those provided in Plain- 
tiff's Exhibit 3(J.A. 26, 29 and 38). It was established that under Plain- 
tiff's Exhibit 7(a), (b) and (c) the total excavation required to bring the 
site to rough grade was approximately 226,000 cubic yards as compared 
to approximately 344,000 cubic yards required under the preliminary 
layout plan (Plaintiff's Exhibit 3) (See J.A. 38, 131 and 133). 


3 : 
5. Also in December, 1958, Appellee advised Appellant that the 
new site development plan had been prepared (Plaintiff's Exhibit 7 (a), 
(b) and (c) ), and copies of the plan were offered to Appellant who refused 
the same, stating that he did not need them (J.A. 81). 


6. There is no evidence in the record that the topographic plat 
(Plaintiff's Exhibit 3) could not have been economically used. 


7. On January 2, 1959, Appellant now in default under the original 
contract (Plaintiff's Exhibits 1 and 3) and the escrow agreement (Plain- 
tiff's Exhibit 2) which extended the time for the performance of earth re- 
moval from the site, Appellee sent its field engineer to the job to stake 
out the site for cuts and fills for the purpose of bringing the property to 
the elevations shown on Plaintiff's Exhibit 7 (a), (b) and (c). This plan 
called for substantially less earth removal than required of Appellant 
under the original contract (see Plaintiff's Exhibit 12, J.A. 38 and 133, 
R. 54 and 55). | 


8. The Appellee, not being ready to proceed with construction on 
January 1, 1959, orally extended the time for earth removal required by 
grades shown on Plaintiff's Exhibit 7 (a), (b) and (c) by four to six months 
(J.A. 64); and Appellant had knowledge that all grading after January 2, 
1959 (he was on the site almost daily during this period - J.A. 45 and 
R. 681) was to be performed in accordance with Plaintiff's Exhibit 7 (a), 
(b) and (c) (see J.A. 42-45, 81 and 120, R. 668, 681-682). 


9. Appellant as an experienced builder (J.A. 117) recognized the 
importance of having a field engineer on the site to supervise the earth 
removal and at all times cooperated and complied with the information 
furnished him by the field engineer (J.A. 44, 91-92, 98 and 120, R. 681- 
682). The field engineer in no way prevented Appellant from completing 
his contractual obligations as set forth in Plaintiff's Exhibits 1, 2 and 3 
as the field engineer did not come on the job (January 2, 1959) until the 
Appellant was in default in performance under said contractual documents 
(J.A. 25). | 
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10. During the period from January 2, 1959 to May 25, 1959, Ap- 
pellant removed large amounts of dirt from the site (J.A. 42-45), fully 

cooperating with Appellee and Appellee's field engineer, and in accord- 

ance with Plaintiff's Exhibit 7 (a), (b) and (c). 


11. On May 25, 1959, the Appellant had not completed the earth 
removal set forth in either Plaintiff's Exhibit 3 or Plaintiff's Exhibit 
7 (a), (b) and (c), on which date Appeilee advised Appellant that there 
still remained a substantial quantity of dirt to be removed from the site, 
and if not removed prior to June 15, 1959, Appellee would employ an ex- 
cavator to complete the excavating and charge the cost to Appellant 
(Plaintiff's Exhibit 17, J.A. 133-134). 


12. Between the signing of the escrow agreement on October 14, 
1958 and June 15, 1959, Appellant and Appellee consented to disburse- 
ments from the escrow account to Appellant to the extent that as of June 
15, 1959, there remained in the escrow account the sum of $14,526.92 
(J.A. 13 and 17). 


13. On July 1, 1959, Appellee sent by certified mail a notice to 
Appellant that it would start excavation necessary to remove the dirt 
Appellant was required to remove but had failed to remove (Plaintiff's 
Exhibit 19 (a) and (b), J.A. 66, R. 249-251). Appellant refused delivery 
of this letter (J.A. 66). Thereafter, Appellant did remove some addi- 
tional dirt from the site (J.A. 62-63) but not sufficient dirt required to 
bring the site to the elevations called for in either Plaintiff's Exhibit 3 
or Plaintiff's Exhibit 7 (a), (b) and (c) (J.A.37-38 and 109-110). 


14. On July 8, 1959, Appellee entered into a contract to remove 
the dirt necessary to bring the site to the grades provided in Plaintiff's 
Exhibits 1 and 3 and as modified by Plaintiff's Exhibit 7 (a), (b) and (c). 
The cost for off-site removal! was 50 cents per cubic yard plus $3,500 
to clear the land for earth removal as required under Plaintiff's Exhibits 
1 and 3 (see Defendant's Exhibit 9). Pursuant to this contract, the land 


a 
1 No claim made by Appellee for cost of on-site dirt removal. 
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was Cleared at a cost of $3,500 and 72,019 cubic feet of earth was re- 
moved from the site by the excavator employed by Appellee (Plaintiff's 
Exhibit 22 (a) and (b), R. 256-257). The trial court found from the evi- 
dence presented that of the total earth removed from the site, only 32,685 
cubic yards were properly chargeable to the Appellant as the minimum 
amount of dirt that he failed to remove from the site as required under 
his contract as modified (J.A. 124). The court further held that the fair 
cost of removing the dirt was 40 cents per cubic yard and not 50 cents 
per cubic yard which Appellee was required to pay the earth excavator 
(J. A. 124). 

15. In late August or early September, 1959, Appellant requested 
and received from Appellee the site development plan designated Plain- 
tiff's Exhibit 7 (a), (b) and (c), and forwarded this plan to Appellant's 
engineer to determine if Appellant had complied with his contract (J.A. 
103-106 and 109-110). 


16. At the trial, the attorneys for the Appellee offered into evidence 
exhibits not presented at pretrial, for such documents (except for motion 
pictures) did not then exist and were prepared especially to assist the 
court in understanding the exhibits presented at the pretrial conference 
(J.A. 27 and 31-32). 


17. The pretrial order (J.A. 16) did not require that all documents 
and papers be marked at pretrial in order to be used in the trial of the 
case, as erroneously stated by the Appellant. Further, the exhibits in 
dispute were based upon exhibits presented at pretrial and therefore no 
more complicated in content than exhibits previously identified in the 
case. Moreover, the Appellant's attorneys had the exhibits in their pos- 
session from the close of the first day of trial on Friday afternoon at 
3:45 P.M. until court reconvened the following = at 1:45 P.M. (J.A. 
27 and 49, R. 23 and 121). 


6 
SUMMARY OF ARGUMENT 


From the evidence of record, the court correctly found that the 
Appellant was liable in damages to Appellee for breach of his contract 
to remove dirt from the site as required in Plaintiff's Exhibits 1, 2 and 
3, as modified by Plaintiff's Exhibit 7 (a), (b) and (c) and that Appellee 
was entitled to be paid the sum of $14,526.92 held in escrow by the es- 
crow agent. 


Appellant contends that the trial court was in error in admitting 
in evidence certain documents which had not been presented or marked 
at pretrial. The law is well settled in the federal courts that this is a 
matter within the discretion of the trial judge. Therefore, it follows 
that the lower court errs only if it commits an abuse of that discretion. 
Appellant fails 'to point out anything within the record indicating that the 
court below abused its discretion in receiving into evidence the unmarked 
exhibits which were designed primarily to assist the court in understand- 
ing the pretrial exhibits. Appellant merely recites a general allegation 
of surprise and does not and cannot establish that he was prejudiced in 
any way by the admission of the exhibits in point. Appellee readily agrees 
that the parties were bound by the pretrial order and that it operated with 
the same validity and force as any other order of court. The Appellant's 
interpretation of the plain language of that order is incorrect and without 
substance. In short the order did not require that all documents and 
papers be marked at pretrial in order to be used in the trial of the case. 
No such prohibition being contained within the pretrial order, the matter 
rested solely within the discretion of the trial court. 


Appellant correctly states the principle of law that one party toa 
contract cannot modify its terms without the assent of the other party. 


However, Appellant fails to recognize the equally well-settled principle 
of law that the agreement of modification may be implied from a course 
of conduct of the parties and that this type of mutual assent was present 
in this case. The trial court correctly found from the evidence in the 
record that the course of conduct by the parties during the period March, 
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1958 through September, 1959 unquestionably established a mutual as- 
sent between them that the removal of dirt necessary to bring the site 
to grade as provided in the contract of March 3, 1958 (Plaintiff's Ex- 
hibits 1 and 3) be modified by the site development plan of December 
15, 1958, designated Plaintiff's Exhibit 7 (a), (b), and (c). Therefore, 
the parties' rights and liabilities must be determined in light of the con- 
tract as modified. | 


Finally, Appellant contends that the modified contract placed addi- 
tional burdens upon him for dirt removal not required under the original 
contract. This contention is totally without merit as Appellant concedes, 
in effect, that the site development plan of December 15, 1958 required 
him to remove approximately 110,000 cubic yards less material than the 
original topographic plat dated March 17, 1958 and further concedes that 
he was stopped from removing materials from limited areas on the site 
which, under the original contract, were to be removed. Obviously Ap- 
pellant suffered no added burden under the revised plan which called for 
the removal of substantially less material than the original plan. More- 
over, Appellant has no basis whatever upon which to contend that Appel- 
lee interfered with his removal of material under the original contract. 
The modified plan was not put into effect until January 2, 1959 and dur- 
ing the period March, 1958 through December, 1958, Appellant admitted 
that he had exclusive control and supervision of the earth removal and 
that no one interfered with his work during that period, yet he failed to 
remove the dirt required under the original contract (Plaintiff ‘s Exhibits 
1, 2 and 3). On January 2, 1959, Appellee sent its field engineer to the 
site for grading in accordance with the modified contract and Appellant, 
at that time and during the ensuing months, assented to the modification 
of the contract in a most tangible way — he cooperated fully with Appellee 
and its engineer in removing earth from the site; he was relieved of be- 
ing in default under the original contract and received an extension of 
time of four to six months within which to complete the earth removal 
from the site under the modified plan; and he requested copies of the 
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modified plan to furnish his engineer to determine if he had complied 
with his contractual obligations. Equally not well taken is Appellant's 
statement, in obvious contradiction of the trial court's Findings, that the 
court, in enforcing the modified contract, required him to grade streets 
and excavate for buildings, when in fact the court resolved these points 
in Appellant's favor and specifically excluded from its award Appellee's 
claim for these items. 


I. 


THE ADMISSION IN EVIDENCE OF EXHIBITS WHICH WERE 
NOT PRESENTED OR MARKED AT PRETRIAL WAS A 
MATTER WITHIN THE DISCRETION OF THE TRIAL COURT 


Although we find no cited cases in this jurisdiction, the federal 
courts elsewhere have uniformly held that the admission in evidence of 
exhibits not referred to and included in the pretrial order is a matter 
within the discretion of the trial court. Millers' Nat. Ins. Co., Chicago, 
Dl. v. Wichita Flour Mills Co., 257 F.2d 93, 98, 99 (10th Cir. 1958); 
Doric Company v. Leo J. Rosen Associates Inc., 303 F.2d 817, 820 


at 


(5th Cir. 1962); Globe Cereal Mills v. Scrivener 240 F.2d 330, 335 


SY 

(10th Cir. 1956); Texas and Pacific Railway Company v. Buckles, 232 
F.2d 257, 260 (5th Cir. 1956), cert. denied, 351 U.S. 984, 100 L.Ed. 1498; 
Cherney v. Holmes, 185 F.2d 718, 721, 722 (7th Cir. 1950). Therefore, 
this Court is asked to pass upon whether the trial court abused its dis- 
cretion in admitting exhibits into evidence not presented at pretrial. 
Nothing can be found in Appellant's argument nor is there any basis con- 
tained in the record to sustain Appellant's contention that the trial court 
abused its discretion in admitting into evidence the exhibits in question. 


In support of his position on this point, Appellant cites the case of 
Clark v. U. S., 13 F.R.D. 342 (D.C. Or. 1952). Clark is a lengthy opin - 
ion of sixty-four pages which sets forth in detail the pretrial order in- 
volving twenty cases filed under the Federal Tort Claims Act but contains 
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no ruling on the question before this Court. The sole purpose of the 
court's memorandum opinion in Clark was to give final approval to the 
pretrial order as embracing all the issues of fact and law involved in 

the case and to avoid the force of Rule 15(b) of the Federal Rules of 
Civil Procedure. Further, although carefully studied, we are unable to 
find in the opinion the language quoted by Appellant at page 5 of his Brief. 
Also, the third sentence of Appellant's quotation from the Clark case 
clearly imports that additional documents may be presented at trial. 


Appellant's contention of complete surprise because certain of the 
documents produced at trial had not been presented at pretrial is without 
substance and nothing is presented to show in what respect the surprise 
prejudiced Appellant's case. Appellant had ample and adequate oppor- 
tunity to indicate to the court how the admission of these exhibits had 
prejudiced his defense. The exhibits in point were offered on the first 
day of trial, being a Friday. The trial attorneys for the Appellant had 
such documents in their possession for the entire weekend, namely, from 
Friday afternoon at close of court (adjourned at 3:25 P.M.) until the re- 
convening of court on Monday at 1:45 P.M. as shown in the following col- 
loquy between the trial court and counsel for both parties (R. 121): 

"THE COURT: ... : 

We will adjourn until 1:45 Monday. 


"MR. SACHS: Your Honor, did I understand from ssiiat you 
said -- I would like to make it clear -- that we may bor - 
row for the weekend the exhibits we have not seen before, 
although I am not sure I can get an expert over the week- 
end? | 


“THE COURT: I take it you have no objection? 
"MR. GLASGOW: Absolutely none, Your Honor. 
"THE COURT: All right. 


'(Whereupon, at 3:25 o'clock p.m., Court cecheeea 
until Monday, November 5, 1962, at I: 45 o'clock p.m. )". 


Appellant's next contention that no satisfactory explanation was 
offered by Appellee for the presentation of the documents at trial but 


not at pretrial is contrary to the recorcl. The purpose of the exhibits 
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was immediately obvious to the trial judge as explanatory of the exhibits 
identified in the pretrial order (J.A. 27 and 31-32). With the exception 
of the movies taken of the site, each of the exhibits in question was pre- 
pared directly from information contained in the pretrial exhibits. Fur- 
ther, each exhibit was designed specifically for the assistance of the 
court and to conserve trial time by consolidating information which could 
have been elicited from Appellee's engineer while on the witness stand. 
In no event did the exhibits raise new issues or present new facts to the 
court. Thus, the trial attorneys for the Appellant, with careful prepara- 
tion, could have developed the same information as presented by Appel- 
lee's attorneys. 


Appellant's statement that the introduction of the exhibits not pre- 
sented at pretrial violated the pretrial order is another contention with- 
out support in the record. The pretrial order contained no prohibition 
upon offering additional exhibits at trial. Appellant's reference to the 
pretrial order which reads: "Counsel agreed to exchange promptly copies 
of any of their pretrial exhibits which have not heretofore been exchanged" 
applied to the numerous documents presented by each side at the pretrial 
conference. There is no additional language in the pretrial order which 
prohibits the introduction of new documents at the trial. On the other 
hand, the pretrial order specifically states that the list of witnesses to 
be exchanged would contain the names of all witnesses except rebuttal 
witnesses and no additional witnesses would be allowed unless their names 
and addresses were furnished prior to the date of trial. 


The case of Globe Cereal Mills v. Scrivener, 240 F.2d 330, 335 


(10th Cir. 1956) is cited by Appellant but supports the rule of law set 
forth above, namely, that the admission in evidence of documents not re- 
ferred to and included in the pretrial order is within the discretion of the 
trial court (see page 8, supra). 


Appellee respectfully submits that a careful review of the exhibits 
presented at trial, but not presented at pretrial, will show that they were 
properly admitted in evidence and that the trial court committed no abuse 
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of discretion. The documents in question, by number and description, 


are listed as follows: 


No. 


8 


Plaintitf's Exhibits 


Overlay based upon Plaintiff's Exhibit 7 (a), 
(b) and (c) to be placed over Plaintiff's Ex- 
hibit 3 to establish that revised plan required 
less earth removal than original plan. 


Plat laid out in 50 foot squares showing re- 
quired cuts and fills indicated in engineer's 
field books. 


Chart showing that substantially less earth 
removal was required under revised plan 
(Plaintiff's Exhibit 7 (a), (b) and (c)) than 
called for under original plan (Plaintiff's 
Exhibit 3). 


Field engineering books recording cuts and 
fills required to bring site to grade. 


Colored overlay (pictorial of Plaintiff's Ex- 
hibit 9) showing cuts and fills required to 
bring site to grade. 


Motion pictures taken in late February or 
early March, 1959, showing topographic 
condition of the site. 


Yellow sheet of paper showing engineer 
Thompson's computation of earth volume to 
be removed from Parcel 230/42 (area ad- 
jacent to site but not included in contract). 


Exact site development plan offered to Appel- 
lant by Appellee but refused by him in De- 
cember, 1958 (Replica of Plaintiff's Exhibit 

7 (a), (b) and (c) which was marked at pre- 
trial). 


Record and Joint 


38-39 
58-60 


39-40 
62-68 


82-83 
408-410 


85-86 
393-394, 
441-442, 
444-445 


80-81, 

85 
401-403, 
441-442 
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U. 


WHERE A WRITTEN CONTRACT HAS BEEN MODIFIED, 
THE FACT OF AGREEMENT OF MODIFICATION MAY 
BE IMPLIED FROM A COURSE OF CONDUCT BY THE 
PARTIES IN ACCORDANCE WITH THE MODIFICATION 


The law in the District of Columbia permits parties to a written 
contract to modify its terms by mutual agreement. Cumberland Hydraulic 
Cement and Mfg. Co. v. Wheatley, 9 App. D.C. 334, 338 (1896); Wesley 
v. Shaftel, Mun. App. D.C., 170 A.2d 923, 924 (1961); Laurent v. Costa, 
Mun. App. D.C., 61 A.2d 804, 805 (1948); Nickel v. Scott, Mun. App. D.C., 
59 A.2d 206, 207 (1948). Such modification does not require a separate or 
additional consideration. Mid-Century, Limited v. United C -Whelan 
Stores Corp., 109 F. Supp. 433, 435 (D.C. D.C. 1953). 


The foregoing cases in the District involve modification of a writ- 
ten contract by an express oral or written agreement and none of these 
cases (because of the facts therein) involve an implied agreement to 
modify arising out of the conduct of the parties. We find no cases in this 
jurisdiction on this specific point, although there are many cases through- 
out the Nation generally’ and in Maryland particularly which hold that, 
while one party to a contract cannot alter its terms without the assent of 
the other party, the fact of agreement of modification may be implied from 
a course of conduct in accordance with the modification. Cole v Wilbanks, 
226 Md. 34, 171 A.2d 711, 712 (1961); Solomon's Marina, Inc. v. Rogers, 
221 Md. 194, 156 A.2d 432, 434 (1959); Freeman v. Stanbern Construc- 
tion Co., 205 Md. 71, 106 A.2d 50, 55 (1954); Saul v. McIntyre, 190 Md. 
31, 57 A.2d 272, 274 (1948); Williams v. Maryland Glass Corp., 134 Md. 
320, 106 A. 755, 758 (1919). Additionally, the leading text writers in the 
field of contracts have enunciated this principle of law 3 Williston on 
Contracts, Section 623 (Revised Edition 1958); 6 Corbin on Contracts, 
Section 1293 (1962). 


2 see 17A C.J.S. 425-427, Contracts, Section 375. 
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The trial judge properly found from the following evidence in the 
record that the course of conduct between Appellant and Appellee estab- 


lished an implied mutual assent to the modification of the contract: 


1, Because Appellant failed to perform the conditions set forth 
in the contract of March 3, 1958 (Plaintiff's Exhibits 1 and 3), the Appel- 
lant and Appellee on October 14, 1958, entered into an escrow agreement 
whereby Appellant deposited $66,000 in escrow to be held as security for 
the removal of dirt required to be removed by Appellant from the site in 
accordance with the contract (Plaintiff's Exhibit 2, J.A. 125-131). 


2. The escrow agreement also provided that if the Appellant did 
not remove the dirt by January 1, 1959, the Appellee would have the right 
to have the dirt removed at the best price obtainable and to charge the 
cost of removal to the funds deposited in escrow (Plaintiff's Exhibit 2, 
J.A. 130). | 


3. In December, 1958, there remaining substantial earth removal 


required under the contract (Plaintiff's Exhibits 1, 2 and 3), Appellee had 
prepared a final site development plan for the project (Plaintiff's Exhibit 
7 (a), (b) and (c), R. 19-21). The site development plan fixed the final 
grades for the site at higher elevations than those provided in Plaintiff's 
Exhibit 3 (J.A. 26, 29 and 38). It was established that under Plaintiff's 
Exhibit 7 (a), (b) and (c) the total excavation required to bring the site 

to rough grade was approximately 226,000 cubic yards as compared to 
approximately 344,000 cubic yards required under the preliminary lay- 
out plan (Plaintiff's Exhibit 3) (see J.A. 38, 131 and 133). 


4. Also in December, 1958, Appellee advised Appellant that the 
new site development plan had been prepared (Plaintiff's Exhibit 7 (a), 
(b) and (c)), and copies of the plan were offered to Appellant who refused 
the same, stating that he did not need them (J.A. 81). | 


5. On January 2, 1959, Appellant now in default under the original 
contract (Plaintiff's Exhibits 1 and 3) and the escrow agreement (Plain- 
tiff's Exhibit 2) which extended the time for the performance of earth 
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removal from the site, Appellee sent its field engineer to the job to stake 


out the site for cuts and fills for the purpose of bringing the property to 
the elevations shown on Plaintiff's Exhibit 7 (a), (b) and (c). This plan 
called for substantially less earth removal than required of Appellant 
under the original contract (see Plaintiff's Exhibit 12. J.A. 38 and 133, 
R. 54 and 55). 


6. The Appellee, not being ready to proceed with construction on 
January 1, 1959, orally extended the time for earth removal required by 
grades shown on Plaintiff's Exhibit 7 (a), (b) and (c) by four to six months 
(J.A. 64); and Appellant had knowledge that all grading after January 2, 
1959 (he was on the site almost daily during this period — J.A. 45 and R. 
681) was to be performed in accordance with Plaintiff's Exhibit 7 (a), (b) 
and (c) (see J.A. 42-45, 81 and 120, R. 668, 681-682) 


7. Appellant as an experienced builder (J.A. 117) recognized the 
importance of having a field engineer on the site to supervise the earth 
removal and at all times cooperated and complied with the information 
furnished him by the field engineer (J.A. 44, 91-92, 98 and 120, R. 681- 
682). The field engineer in no way prevented Appellant from completing 
his contractual obligations as set forth in Plaintiff's Exhibits 1, 2 and 3 
as the field engineer did not come on the job (January 2, 1959) until the 
Appellant was in default in performance under said contractual docu- 
ments (J.A. 25). Moreover Appellant admitted that no one interfered 
with his work during the period March 3, 1958 to January 1, 1959 (R. 670). 


8. During the period from January 2, 1959 to May 25, 1959, Appel- 
lant removed large amounts of dirt from the site (J.A. 42-45), fully co- 
operating with Appellee and Appellee's field engineer, and in accordance 
with Plaintiff's Exhibit 7 (a), (b) and (c). 


9. On May 25, 1959, the Appeilant had not completed the earth re- 
moval set forth in either Plaintiff's Exhibit 3 or Plaintiff's Exhibit 7 (a), 
(b) and (c), on which date Appellee advised Appellant that there still re- 
mained a substantial quantity of dirt to be removed from the site, and 
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if not removed prior to June 15, 1959, Appellee would employ an exca- 
vator to complete the excavating and charge the cost to Appellant (Plain- 
tiff's Exhibit 17, J.A. 133-134). | 


10. Between the signing of the escrow agreement on October 14, 
1958 and June 15, 1959, Appellant and Appellee consented to disburse- 
ments from the escrow account to Appellant to the extent that as of June 
15, 1959, there remained in the escrow account the sum of $14,526.92 
(J.A. 13 and 17). | 


11. On July 1, 1959, Appellee sent by certified mail a notice to 
Appellant that it would start excavation necessary to remove the dirt 
Appellant was required to remove but had failed to remove (Plaintiff's 
Exhibit 19 (a) and (b), J.A. 66, R. 249-251). Appellant refused delivery 
of this letter (J.A. 66). Thereafter, Appellant did remove some additional 
dirt from the site (J.A. 62-63) but not sufficient dirt required to bring the 
site to the elevations called for in either Plaintiff's Exhibit 3 or Plain- 
tiff's Exhibit 7 (a), (b) and (c) (J.A. 37-38 and 109-110). 


12. On July 8, 1959, Appellee entered into a contract to remove 
the dirt necessary to bring the site to the grades provided in Plaintiff's 
Exhibits 1 and 3 and as modified by Plaintiff's Exhibit 7 (a), (b) and (c). 
The cost for off-site removal was 50 cents per cubic yard plus $3,500 
to clear the land for earth removal as required under Plaintiff's Exhibits 
1 and 3 (see Defendant's Exhibit 9). Pursuant to this contract, the land 
was cleared at a cost of $3,500 and 72,019 cubic feet of earth was re- 
moved from the site by the excavator employed by Appellee (Plaintiff's 
Exhibit 22 (a) and (b), R. 256-257). The trial court found from the evi- 
dence presented that of the total earth removed from the site, only 32,685 
cubic yards were properly chargeable to the Appellant as the minimum 
amount of dirt that he failed to remove from the site as required under 
his contract as modified (J.A. 124). The court further held that the fair 
cost of removing the dirt was 40 cents per cubic yard and not 50 cents 


per cubic yard which Appellee was required to pay the earth excavator 
(J.A. 124). 
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13. In late August or early September, 1959, Appellant requested 
and received from Appellee the site development plan designated Plain- 
tiff's Exhibit 7\(a), (b) and (c), and forwarded this plan to Appellant's en- 
gineer to determine if Appellant had complied with his contract (J.A. 103- 
106 and 109-110). 


Unquestionably , the aforementioned course of conduct by the parties 
during the period March 1958 through September 1959 evidences an im- 
plied mutual assent that the removal of dirt necessary to bring the site to 
grade as provided in the contract of March 3, 1958 (Plaintiff's Exhibits 1 
and 3) be modified by the site development plan designated Plaintiff's Ex- 
hibit 7 (a), (b) and (c). 


mi. 


THE TRIAL COURT CAREFULLY EXCLUDED FROM ITS 
AWARD TO APPELLEE THE COST OF DIRT REMOVAL 
AND OTHER CLAIMS WHICH COULD NOT DEFINITELY 


BE HELD TO COME UNDER THE MODIFIED CONTRACT 


Appellant contends that the modified contract placed additional burdens 
upon him for dirt removal not required under the original contract (Appel- 
lant's Brief, page 8). Appellant concedes, in effect, that the site develop- 
ment plan (Plaintiff's Exhibit 7 (a), (b) and (c)) required him to remove 
substantially less material (in excess of 110,000 cubic yards) than the orig- 
inal topographic plat dated March 17, 1958 (Piaintiff's Exhibit 3) and further 
concedes that he was stopped from removing materials which, under the 
original contract, were to be removed. Obviously Appellant suffered no 
added burden under the revised plan which called for the removal of ap- 
proximately 110,000 cubic yards less material than the original plan (J.A. 
38 and 133). Moreover, Appellant has no basis whatever upon which to con- 
tend that Appellee interfered with his removal of material under the orig- 
inal contract. The modified plan was not put into effect until January 2, 
1959 and during the period March, 1958 through December, 1958, Appellant 
was in sole possession of the site and had exclusive control and supervision 
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of the earth removal yet failed to remove the dirt required under the 
original contract (Plaintiff's Exhibits 1, 2 and 3). In fact, Appellant ad- 
mitted on cross-examination that no one interfered with his work on the 
site during this period (R. 670). Additionally, and as hereinbefore set 
forth at pages 13 through 16, Appellant's course of conduct subsequent 
to January 2, 1959 was such that there can be no doubt that Appellant 
assented to the modification of the contract which called for earth re- 
moval in accordance with Plaintiff's Exhibit 7 (a), (b) and (c). 


Appellant states further at page 8 of his Brief: 


"Undoubtedly, Appellant, under the terms of the harsh con- 

tract with Appellee would have required additional consid- 

eration if Appellee had sought to amend the contract; but 

Appellee, without the consent of the Appellant, had no right 

whatever to unilaterally change or modify the contract. e 
The learned counsel for the Appellant surely must be aware that when 
the modification took place, the Appellant was in default of his contractual 
obligations and that the modification of the contract benefited Appellant in 
the major areas of obligation which he had theretofore contractually bound 
himself to perform. Specifically, it required less earth removal and more 
time within which to complete the earth removal. 


Also at page 8 of his Brief, Appellant contends that he was required 
by Appellee to grade streets and excavate for buildings and, further, 
stated that "It (referring to the court) also placed a burden upon the Ap- 
pellant to grade streets and excavate for buildings, none of which was con- 
templated by the parties or the contract."’ Appellant, however, fails to 
point out that the court specifically disallowed Appellee's claim for these 
two items as shown in the court's Findings of Fact GA 124). The fig- 
ures upon which the court relied for its computations were fully estab- 
lished by the evidence (J.A. 4, 47-48 and 112). ! 


The trial judge's complete and adequate Findings of Fact fully an- 
swer Appellant's further contention that "The court's reasoning that the 
modification would require Appellant to remove less material, and 
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therefore was a proper unilateral change, ignored the binding quality of 
the contract." The evidence the court relied upon in making its Findings 
set forth in detail the course of conduct of Appellant which established 
his assent to the modification of the contract and the fact that the modi- 
fication relieved Appellant of a default under his original contractual ob- 
ligations and imposed a lesser burden upon him (J.A. 121-123). Further, 
the court found that Appellant's knowledge of the modification was estab- 
lished by the fact that he came to the site almost daily during the period 
January, 1959 through May, 1959 (thereafter on less frequent occasions) 
and that he saw the grade stakes and knew the excavations required to 
bring the site to:grade according to the modified plan (J.A. 122). The 
only fair inference to be drawn from this evidence together with other 
evidence set forth in the record is that the Appellant assented to the modi- 
fication. 


CONCLUSION 


After a lengthy trial involving considerable testimony and many ex- 
hibits, the lower court rendered detailed and comprehensive Findings of 
Fact from which it concluded as a matter of law that the Appellant had 
breached his modified contract with Appellee and that in accordance with 
their contract Appellee was entitled to be paid the sum of $14,526.92 held 
in escrow by the escrow agent. Appellant has failed to present to this 


Honorable Court any evidence of record which would justify his position 
that the lower court committed error. Accordingly, it is respectfully sub- 
mitted that the order of the trial court entering judgment for Appellee 


should be affirmed. 
Respectfully submitted, 


NORMAN M. GLASGOW 


ALLEN JONES, JR. 
ssccadls ARTs 500 Tower Building 
500 Tower Building Washington 5, D. C. 
Washington 5, D. C. Attorneys for Appx lec 
Of Counsel 


ee 
a 
a atl 


i te 


BRIEF FOR APPELLANT AND. JOINT APPENDIX 


| Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


=. 


JACK POLLIN, 
Appellant, 


FAIRMOUNT STEEL CORPORATION, 
Appellee. 


S—_—_—_$_—$—_———— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


_——— 


United States Court of Appeals MARK P. FRIEDLANDER 
for the Dieznet { Columbia Circuit MARK P. FRIEDLANDER, JR. 
FILED auc 1> 1963 BLAINE P. FRIEDLANDER 


Oo, HARRY P. FRIEDLANDER 
Nat aw Qf acedaoes 1210 Shoreham Building ~ 


CLERK 


806 Fifteenth Street, N. W. 
Washington, D. C. 20005 


Attorneys for Appellant. 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Where the Appellee fails to exhibit or present at pretrial 
documents which he intends to use at the trial, is it error for the trial 
court to receive the said documents in evidence over the objection of 
the Appellant? 


2. Where the pretrial order requires that all documents to be 
used in evidence be marked at pretrial, in the absence of any explana- 
tion by the Appellee for the failure to mark said exhibits, may the trial 
court properly receive the same in evidence over the objection of the 
Appellant ? 


3. Where a contract is made between the parties and it specif- 
ically refers to a topographical plat as being part thereof, may the Ap- 
pellee substitute a different topographical plat and require the Appellant 
to comply therewith? 


4. May one party to a contract modify the same, with changes 
introducing new elements into the details of the contract, without the 


consent of the other party, and still have a binding contract ? 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
ASSIGNMENT OF ERRORS 

STATEMENT OF FACTS 

SUMMARY OF ARGUMENT 

ARGUMENT: 


I. The Admitting Into Evidence of Documents Which 
Were Not Marked at Pretrial Was Error . 


Il. The Contract in this Case Consisted of the Original 
Agreement and the Original Topographical Plat 


Ill. One Party to a Contract Cannot Alter Its Terms 
Without the Assent of the Other Parties 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
The Appellee sued in the United States District Court for the Dis- 
trict of Columbia, seeking to recover from the Appellant certain sums 
of money. To this complaint the Appellant answered and filed a counter- 
claim. The trial was before the court without a jury, and the Appellee 
recovered in part on this claim. To this judgment in favor of the Ap- 


pellee the Appellant appeals. 
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This Court has jurisdiction of the appeal under Title 28 of the 
United States Code, Section 1291. 


ASSIGNMENT OF ERRORS 


1. The admission in evidence of documents which had not been 


presented or marked at pretrial, in violation of the pretrial order. 


2. The judgment was in error, in that it required Appellant to 


comply with a contract he had never made. 


3. The Appellant agreed to remove material by his contract and 
attachment to the contract, but never agreed to grade for streets or ex- 
cavate for basements, as was required under the plat prepared by Ap- 
pellee; and when the court held that this was immaterial and that Appel- 
lant was bound to perform under the changed contract, it was error. 


4. To effect compliance with the modified contract Appellee em- 
ployed an engineer, who forced the parties who were removing materials 
for the Appellant to follow certain grades based on the plat prepared by 
Appellee, but not agreed to by Appellant; and the enforcement of this ac- 


tion by the court was error. 


STATEMENT OF FACTS 


Appellant was the owner of certain real estate in the District of 
Columbia, and he entered into a contract in writing (Pltf's. Ex. 1, R. 11) 
under the terms of which the Appellant, in addition to transferring his 


properties, was to remove certain materials from the site. In order to 


determine how much of the materials should be removed, the parties 
agreed upon a topographical map — or plat — which became a part of 
the contract by reference (Pltf's. Ex. 3; R.12). This was a simple plat, 
but did show the contours of the land and indicated the spots from which 
materials were to be removed from the land. It provided only for a 
rough grade (J.A. 49). The Appellant knew the materials were of value, 
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| 
and knew he could obtain people in different trades who would remove 
as much as he wanted removed, without charge to him, as this material 
was valuable to such persons. This was arranged for (J.A. 42, 43, 44, 


45). After the contract was made, certain difficulties ensued at settle- 


ment and, as a result, an escrow agreement (Pltf's. Ex. 2) was drawn 
| 


which entailed some changes in the arrangement but did not change the 
topographical plat which was part of the contract. The Appellee there- 
after prepared a new topographical plat (J.A. 26; Pltf's. Ex. Ta], 7[b] 
and 7[c] ) and plan in detail, showing the excavations for the buildings 
and the grading for the lots, and which was entirely different as to the 
amount of materials to be taken and the sections from which they were 
to be removed, and which was also a plat or plan for finished grades. 
This plan was never given to Mr. Pollin until after the work had been 
completed (J.A. 46, 81, 119). The original topographical map could 

not have been economically used by Appellee because the Appellee had 
determined that it did not want that much dirt removed under its new 
plan. In order to prevent the removal of dirt as required in Plaintiff's 
Exhibit 3, the Appellee put an engineer on the job to make sure Appellant 
did not remove the fill from places where the Appellee wanted it left (J.A. 
53, 54, 70, 71). The engineer was not furnished with the plat attached 
to the contract (Pltf's. Ex. #3) to use on the job (J.A. 50). In fact, he 
never saw it until the job was completed; but he was ordered to put in 
stakes and set the grades (J.A. 31, 38, 41, 42). He did this in accord- 
ance with the new plat which Appellee had prepared and which Appellant 
had never agreed to or seen (J.A. 25, 26). Appellant arranged for the 
excavation (J.A. 88, 89, 90, 91, 92). The Appellee's engineer prevented 
certain of the material removers from taking material (J.A. 79, 94), 

set aside certain sections which the Appellee was going to use for the 
materials it needed (J.A. 40, 41), and in general made it impossible to 
complete the original contract as made. The suit was puecaceted upon 
a claimed breach of the second topographical plat, and not the: first. 

The Appellant never contracted to comply with the second topographical 


plat. 
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During the trial of the case documents were offered which had not 
been presented at pretrial and which had not been marked (J.A. 26, 27, 
28, 29, 30, 31, 32 and 39). The pretrial order required all documents 
and papers to be marked in the order to be used in the trial of the case 
(Pretrial Order). When these documents were presented, their com- 
plicated nature caused the attorney for the Appellant to object to their 
introduction into evidence because they had not been marked at pretrial. 
This objection was overruled (J.A. 82, 83 and 85), and then the attorney 
for the Appellant sought additional time in order to review the docu- 


ments, but the additional time was not granted. At the conclusion of 


the case the court found for the Appellee in a limited amount, and from 


this decision this appeal was taken. 


SUMMARY OF ARGUMENT 


One party to a contract has no right to modify the contract without 
the consent of the other party. The changing cf a contract so as to intro- 
duce new elements into the details of the same, even though it leaves the 
general purpose and effect undisturbed, is improper unless both parties 


agree. 


Where a contract consists of the original agreement and a plat, 
and the plat is referred to as part of the contract, both documents are 
the contract, and one party cannot change the plat and still contend that 
the contract has been breached because the new document is nct com- 


plied with. 


Where a pretrial order is signed by the parties and the pretrial 
examiner, and is not excepted to during the pericd allowed by the rules, 
it becomes an order of court and is binding on the court. The pretrial 


in this case required all documents to be marked at pretrial. The 


: The pretrial provided: "Counsel agreed to exchange promptly copies of any 
of their pretrial exhibits which have not heretofore been exchanged." 
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Appellee failed to mark many exhibits of a very technical nature, and 
they should not have been admitted in evidence; and, if they were to be 
admitted, they should have been admitted on terms — that is to say, 
with sufficient time for Appellant's counsel to fully examine said docu- 
ments and obtain expert opinion thereof. The Court's refusal on both 


of these points was reversible error. 


ARGUMENT 
I 


The Admitting Into Evidence of Documents Which 
Were Not Marked at Pretrial Was Error 
This case involved the removal of materials from a building site 
and the contract was predicated upon a diagram or plat showing from 
what portions of the land the materials were to be removed, the idea 
appearing that the land was to be leveled by the removal of certain hills. 
Thereafter the Appellee unilaterally changed the plat to put in one show- 
ing the grade to the street and the excavations required for the build- 
ings. It also employed an engineer to set the new grades and control 
the removal of the materials. At the trial of the cause many documents 
were offered, all of which had been prepared by the engineers or archi- 
tects or experts of the Appellee. In the case of Clark v. U. Se 13 F.R.D. 
342 (U.S. Dist. Ct., Oregon, 1952) the court there stated: 
"The importance of documents in the case cannot 
be discounted, They were the heart of the case. 
The parties agreed to identify each document that 
might be used in the trial, Even if the documents 
might not be used they should have been exhibited 
and thus would have served to lay the background 


of the facts as well as other features of the pre- 
trial order." 


But the Appellee did not present all of its documents at pretrial, nor did 


it arrange for a continuance So the papers could be submitted late for 


examination, nor did it seek to amend the pretrial order; but instead it 
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brought them to the trial as a complete surprise to the Appellant. No 
satisfactory explanation was offered by Appellee for this conduct. 

Objections were made to their introduction on the basis that the last- 
minute presentation violated the pretrial order, This objection was 


overruled. 


Under Rule 12-F of the local civil rules the pretrial order be- 
came an order of court and had the same validity and force as any other 
order of court. In Globe Cereal Mills v. Scrivener, 240 Fed. 2d 330, 


the court there said: 


"Rule 16 of the Federal Rules of Civil Procedure, 
28 U.S.C.A. provides a pretrial procedure designed 
to expedite and simplify the trial of cases, It con- 
templates an order which will recite the action 
taken at the pretrial conference.... The rule pro- 
vides that ‘such order when entered controls the 
subsequent course of the action, unless modified at 
the trial to prevent manifest injustice.'” 


No amendment to the order in the instant case was sought, and no show- 


ing was made as to why the documents were not presented at pretrial for 


marking. No manifest injustice would have resulted from the exclusion 
of the unmarked documents. These documents, however. apparently 
were very important in the trial of the cause, and it is firmly believed 
that their introduction and consideration by the triai ccurt had great 


weight with the court in helping to determine its cpinicn, 


I 


The Contract in This Case Consisted of the Original 
Agreement and the Original Topographical Plat _ 

The wording of the contract itself showed that the topographical 
plat initialed by the Appellant became a part of the contract, as if it had 
been written therein,’ This Court has held that an agreement which in- 
corporated three letters between the parties was required to be read 
together. — Crowell et al. v. Gould, 68 App. D.C. 297, 96 Fed, 2d 569. 
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This Court has also held that where a subcontractor undertakes to do a 


portion of the contract work according to plans and specifications, such 
plans and specifications become a part of the contract, particularly in 
relation to the particular part of the work performed. — Ehret! Magnesia 
Mfg. Co., Inc, v. Gothwaite, 80 U.S. App. D.C. 127, 149 Fed. 2a 829. In 
Maryland, in the case of Rossi et al. v. Douglas, 203 Md. 190, 100 A.2d 3, 
the court held that where one writing signed by the parties refers to 
another, the referenced paper is to be interpreted as part of the contract; 
and, even though the plat was not in existence when the document was 
drawn, the court nevertheless held that this was immaterial, and that 
when it was later prepared and accepted by the parties it supplied the 
exactness contemplated by the contract. The court there held that the 
imprecise words were made precise by the drawing. 


Til 


One Party to a Contract Cannot Alter Its Terms Without 
the Assent of the Other Parties 


The Appellant in this case made a contract with the Appellee, and 
included in the written contract was a reference to a topographical map 
which was prepared and initialedbytheAppellant. It became a part of 
the contract as much as if it had been attached to it, and had been written 
into the contract. In Maryland, in the case of McKeever et all. v, Wash- 


ington Heights Realty Corporation, 183 Md, 216, 37 A.2d 305, the court 
said: 


"Tt is elementary that where a contract has been 
entered into by competent parties, it is not within 
the power of either party to rescind it without the 
option to do so or without the consent of the other 
party.... A meeting of the minds 1s required, | 
not only to make a contract but also to rescind or | 
modify it after it has been made. No party has a 
right to rescind or modify a contract merely 
because he finds, in the ents of ee Sontitione, 
that he has made a bad deal. . (emphasis sup- 
plied) 
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The Appellee found that it had made a contract for the removal of too 
much material, and that it would be wiser to change the location and 
size of the cuts. The Appellant had relied on the fact that this material 
was valuable, and he knew he could have others remove the same with- 
out cost. The topographical plat which became part of the contract was 
binding on both parties. The Appellee had no right to require the Ap- 
pellant to grade the streets and excavate for the houses to be built. It 
had no right to prevent the removal of materials which under the con- 
tract were to be removed. Undoubtedly Appellant, under the terms of 
the harsh contract with Appellee would have required additional consid- 
eration if Appellee had sought to amend the contract; but Appellee, 
without the consent of ‘the Appellant, had no right whatever to unilateral- 
ly change or modify the contract. The court's reasoning that the 
modification would require Appellant to remove less material, and 
therefore was a proper unilateral change, ignored the binding quality of 
the contract. It also placed a burden upon the Appellant to grade 
streets and excavate for buildings, none of which was contemplated by 


the parties or the contract (J.A. 5). 


CONCLUSION 


It is respectfully submitted that the cause should be reversed, 
and that judgment be entered for the Appellant. 


MARK P. FRIEDLANDER 
MARK P. FRIEDLANDER, JR. 
BLAINE P. FRIEDLANDER 
HARRY P. FRIEDLANDER 


Friedlander & Friedlander 
1210 Shoreham Building 
806 - 15th Street, N. W. 
Washington, D.C. 20005 


Attorneys for Appellant. 
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Redirect : A 
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Direct 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed June 9, 1960] 


FAIRMOUNT STEEL CORPORATION, 
a corporation, 

1229 Mount Royal Avenue 

Baltimore 17, Maryland, 


Plaintiff, 
vs. 


JACK POLLIN 
3851 Calvert Street, N. W. 
Washington, D. C. 


CIVIL ACTION NO. 1770-60 


and 


FANNIE POLLIN 
3851 Calvert Street, N. W. 


and 


SOLOMON GROSSBERG, ESQ. 
1707 H Street, N. W. 
Washington, D. C. 


and 


IRVING B. YOCHELSON, ESQ. 
1707 H Street, N. W. 
Washington, D. C. 


and 


ISADORE BRILL, ESQ. 
1707 H Street, N. W. 
Washington, D. C., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Washington, D. C. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. 
COMPLAINT 


(Breach of Contract) 


1. This Court has jurisdiction of this action by virtue of Title 11, 
Sections 305 and 306 of the D. C. Code, 1951 Edition, as the amount in- 
volved is in excess of Three Thousand Dollars ($3,000.00). 
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2. The plaintiff is a corporation organized under the laws of 
the State of Pennsylvania and brings this action in its own right, as 
hereinafter more particularly set forth. 

3. The defendants, Jack and Fannie Pollin, are citizens of the 
United States and residents of the District of Columbia and each is 
sued in his own right. 

4. The defendants, Messrs. Grossberg, Yochelson and Brill, 
are attorneys practicing law in the District of Columbia, with their 
principal place of business located at 1707 H Street, N. W., Washington, 
D. C.. and are sued as stakeholders only as is more particularly here- 
inafter set forth. 

5. Plaintiff, through an assignment, as purchaser, and defendants, 
Jack and Fannie Pollin, as sellers, entered into a written contract 
dated March 3, 1958, whereby plaintiff purchased from said defendants a 
tract of land located on Wheeler Road, Wahler Place, Valley Avenue 
and 13th Street, S.E., Washington, D. C., which contained approximately 
18 acres and it was agreed that the exact area would be determined by 
a survey made by a registered surveyor employed by plaintiff; the agreed 
consideration for the aforesaid was Eleven Thousand Dollars ($11,000.00) 
per acre and a copy of said contract is attached hereto as Exhibit A and is 
prayed to be taken as a part hereof as if fully set forth herein. 

6. The aforesaid contract, Exhibit A, was specifically conditioned 
upon the approval by the seller of a topographical layout of the property 
and the condition provided further that if approved, the seller agreed to 
perform at his own cost the work required to bring the property to the 
grades shown thereon and, in accordance with said condition, a topographical 
layout of the property was approved and signed by the seller on March 17, 
1958. 

7, As of October, 1958, the sellers, Jack and Fannie Pollin, had 
failed to perform the excavating work required by the contract and had 
failed to comply with other conditions of the contract. The plaintiff- 


purchaser, in order to make settlement under the contract (Exhibit A), 


joined with the defendants, Jack and Fannie Pollin, in an escrow agree- 
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ment under which the defendants, Grossberg, Yochelson and Brill, 
became stakeholders, all of which is set forth in an escrow agreement 
dated October 14, 1958. Certain disbursements have been made from 
this escrow fund and the defendants, Grossberg, Yochelson and Brill, 
now have in their possession certain funds to assure the performance 
by defendants, Jack and Fannie Pollin, of their contractual obligation 
to remove certain dirt and perform certain grading as required by 

the contract (Exhibit A). The plaintiff has, at its expense, been re- 
quired to perform the work that the defendants, Jack and Fannie Pollin, 
were required to perform under the contract and damages have re- 
sulted as hereinafter more specifically set forth; a copy of said escrow 
agreement is attached hereto as Exhibit B and is prayed to be taken 

as a part hereof as if fully set forth herein. : 

8. The defendant attorneys, Messrs. Grossberg, Yochelison and 
Brill, are now holding Fourteen Thousand, Five Hundred Twenty- six 
Dollars and Ninety-two Cents ($14,526.92) in escrow as mere stake- 
holders in accordance with the terms of the escrow agreement (Exhibit 
B). 


9. Onor about the time that plaintiff and defendants joined in 
| 


the said escrow agreement (Exhibit B), a final topographic layout was 
made which set forth in more detail the final elevations and established 
the amount of grading and excavation that defendants, Jack and Fannie 
Pollin, were required to perform in accordance with the contract and 
the preliminary and final topographic layouts of the property. The 
final topographic layout required defendants, Jack and Fannie) Pollin, 

to remove substantially less earth than originally called for under 

the preliminary topographic layout approved by defendants by Jack 
Pollin on March 17, 1958. 

10. Defendants, Jack and Fannie Pollin, failed to perform the 
necessary grading and excavation required under either the preliminary 
topographic layout or the final topographic layout, all of which constitutes 
a breach of their contractual obligations with the plaintiff. 
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11. As a result of the aforesaid breach of contract by the defend- 
ants, Jack and Fannie Pollin, the plaintiff, in accordance with the terms 
of the contract and paragraphs No. 3 and 4 of the escrow agreement, 
had the excess dirt removed during the period January, 1959, to 
September 30, 1959, at a total cost and damage to plaintiff of Forty- 
eight Thousand, Two Dollars and Fifty Cents ($48,002.50), less a credit 
to the defendants in the sum of Five Thousand Dollars ($5,000.00) for 
approximately 10,000 cubic yards of dirt removed by plaintiff from 
Parcel 230/42 in Square 5928 which is an area not within the contract 
that is the subject of this action. 

WHEREFORE, plaintiff prays: 

A. That judgment be entered in its favor against the defendants, 
Jack and Fannie Pollin, jointly and severally, in the amount of Forty- 
three Thousand, Two Dollars and Fifty Cents ($43,002.50) plus interest 
at six per cent (6%) per annum from September 30, 1959, and costs 
of this action. 

B. That this Court issue an order against the defendants, 
Grossberg, Yochelson and Brill, attorneys, directing them to deliver 
over to plaintiff the monies by them held in escrow, (the same to be 
credited to the money judgment of Forty-three Thousand, Two Dollars 
and Fifty Cents ($43,002.50). 


C. Such other and further relief as the Court may deem proper. 
‘WILKES & ARTIS 


By /s/ Norman M, Glasgow 


/s/ Allen Jones, Jr. 
Attorneys for the Plaintiff 


* * * 


4) 
[ Filed June 9, 1960] 


EXHIBIT "A" 


MEMBER WASHINGTON REAL ESTATE BOARD 


WILLIAM SCHWARTZ | 
REAL ESTATE 0K 
TOWER BUILDING nid 


ore March 3, 1958 
Washington, D. C. 


RECEIVED FROM Maurice Henkin for a Corporation to be formed 
a deposit of Five Thousand Dollars (Check) to be applied as part 
payment in the purchase of a tract of land located on Wheeler Road, 
Wahler Valley Avenue and 13th Street, S.E., containing approx, in the 
District of Columbia 18 acres, the exact area to be determined by a 
survey made by a registered surveyor employed by the purchaser. 
(number of acres to be determined by survey), upon the following terms 
of sale: | 
(1) Price Eleven Thousand Dollars per acre Dollars ($11 000.00). 
(2) Purchaser agrees to pay All Cash Dollars (All Cash) cash 
at the date of conveyance of which sum this deposit shall be a part. 
(3) Purchaser is to _a FIRST DEED OF TRUST 
secured on the premises of _ Dollars ($ : ), 


due 19 _, bearing interest at the rate of 


—_—_—____ 
per cent per annum, payable_ ae 
(4) For the balance of deferred purchase money, amounting to 

Dollars ($ ), purchaser is to execute and deliver 
a SECOND DEED OF TRUST secured on said premises, to be paid in 
monthly installments of __ Dollars ($+) OR MORE, in~ 
cluding interest at the rate of per cent per annum, each install- 
ment when so paid to be applied, first on the payment of interest on the 
amount of principal remaining unpaid and the balance thereof credited 
to principal. The land being sold hereunder is Zoned 40-A permitting 
the erection of multiple story apartment buildings. The seller warrants 


all utilities are available adjacent to the above tract. 


Trustees in all deeds of trust are to be named by the parties se- 


cured thereby. | 
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(5) The property is sold free of encumbrance, except as afore- 
said; title is to be good of record, subject, however, to covenants, con- 
ditions and restrictions of record, if any; otherwise,the deposit is to 
be returned and sale declared off at the option of the purchaser, unless 
the defects are of such character that they may readily be remedied 
by legal action, but the seller and Agent are hereby expressly released 
from all liability for damages by reason of any defect in the title’ In 
case legal steps are necessary to perfect the title such action must be 
taken promptly by and at the seller's expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby be extended 
for the period necessary for such action. 

(6) Seller agrees to execute and deliver a good and sufficient 
special warranty deed, and to pay for Federal revenue stamps on the 
deed. 

The Property is sold and shall be conveyed subject to an existing 
tenancy as follows: none 

Seller agrees to give possession at time of settlement. If seller 
shall fail so to do and occupies said property, seller shall become and 
be thereafter a tenant at will of the purchaser, and hereby expressly 
waives all notice to quit provided by law. (Strike one of the foregoing.) 

(8) Seller assumes the risk of loss or damage to said property 
by fire or other casualty until the executed deed of conveyance is de- 
livered to purchaser, or is recorded for him by the Title Company 
making the settlement. 

(9) All written notices of violations of Municipal orders or re- 
quirements issued by any Department of the District of Columbia, or 
actions in any court on account thereof, against or affecting the prop- 
erty at the date of settlement of this contract, shall be complied with 
by the seller, and the property conveyed free thereof. 


(10) Settlement is to be made at the office of the Agent or at the 


Title Company searching the title, and deposit with the Agent or the 


Title Company of the cash payment as aforesaid, the deed of conveyance 
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and such other papers as are required by the terms of this contract 
shall be deemed and construed as a good and sufficient tender of per- 
formance of the terms hereof. | 

(11) Rents, taxes, water rent, insurance and interest on existing 
encumbrances, if any, and operating charges are to be adjusted to the 
date of transfer. Taxes, general and special, are to be adjusted accord- 
ing to the certificate of taxes as issued by the Collector of Taxes of 
the District of Columbia, except that assessments for improvements 
completed prior to the date hereof, whether assessment therefor has 
been levied or not, shall be paid by the seller or allowance made there- 
for at the time of transfer. | 

(12) Examination of title, tax certificate, conveyancing, notary 
fees, survey if required, State revenue stamps, if any, and all recording 
charges, including those for purchase money trust, if any, are to be at 
the cost of the purchaser who hereby authorizes the undersigned Agent 
to order the examination of title; provided, however, that if upon exam- 
ination the title should be found defective, and is not remedied as afore- 
said, the seller hereby agrees to pay the cost of the examination of the 


title and also to pay the Agent herein the commission hereinafter pro- 


vided for just as though the sale had actually been consummated and all 


the terms of this contract complied with. 

(13) Within 185 days from the date of acceptance renee by the 
seller, OR AS SOON THEREAFTER AS A REPORT ON THE TITLE 
CAN BE SECURED if promptly ordered, and/or survey, if required, 
the seller and purchaser are required and agree to make full gettle- 
ment in accordance with the terms hereof. | 

If the purchaser shall fail to make full settlement, the deposit 
herein provided for may be forfeited at the option of the seller in which 
event the purchaser shall be relieved from further liability hereunder 
or, without forfeiting the deposit, the seller may avail himself of any 


legal or equitable rights and remedies which he may have under this 


contract. 
| 
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(14) The entire deposit shall be held by Grossberg, Yochelson 
& Brill William Schwartz, Agent, until settlement hereunder is made 
or until the deposit is forfeited. In the event of the forfeiture of the 


deposit, the Agent shall retain one half thereof as a compensation 
for his services and shall pay to the seller the remaining one-half 


of the forfeited deposit. 
(15) Ifthe property involved in this contract is located ina 


jurisdiction other than the District of Columbia, wherever any reference 
is made to the District of Columbia or any official thereof, the name 

of the jurisdiction in which property is located and the proper official 
thereof is substituted automatically. If the property is serviced by 

the Washington Suburban Sanitary Commission, annual benefit charges 
of said Commission are to be adjusted to date of transfer and assumed 


thereafter by purchaser. 


(16) The seller agrees to pay to William Schwartz, Agent, 


& Edward R. Carr Company commission for their services of equal 

to $1,000.00 per acre which is hereby assigned to the Agent by the 
seller out of the proceeds of the sale. The party through whom settle- 
ment hereunder is made is hereby authorized and directed to make 
deduction of the aforesaid commission from the proceeds of the sale 
and to make payment thereof to said Agent. 

(17) The principals to this contract mutually agree that it shall 
be binding upon them, their and each of their respective heirs, executors, 
administrators, successors and assigns; that the provisions hereof 
shall survive the execution and delivery of the deed afcresaid and shall 
not be merged therein; that this contract contains the final and entire 
agreement between the parties hereto, and that they shall not be bound 
by any terms, conditons, statements, warrant ies or representations, 
oral or written, not herein contained. 

Executed in quintuple 
The terms and provisions on the two sheets attached hereto form 


a part of this contract. 
WILLIAM SCHWARTZ, Agent 
By EDWARD R. CARR COMPANY 
Agent 
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We, the undersigned, hereby ratify, accept and agree to the above 


memorandum of sale and acknowledge it to be our contract. 
19 


Purchaser 
Purchaser 
Seller 


Wife of Seller 
Property is to be conveyed in the name of 
| 
EXHIBIT "'A-2" 
THE FOLLOWING TERMS AND CONDITIONS FORM A PART OF THE 


WITHIN AND ATTACHED CONTRACT: 


1. The purchasers shall have the right at any time within ninety 
(90) days from the date hereof to terminate this contract on the giving 
of a notice in writing to the Seller, in which event the purchasers agree 
that the deposit of five thousand dollars deposited by them shall be 
paid to the Seller as liquidated damages and which said sum shall be 
accepted by the Seller in full settlement for all rights he may have 
under and by virtue of the terms of this contract, and upon such payment 
the contract shall be null and void and of no further effect aM the parties 
shall thereafter have no further liability to each other on account there- 
of. Inthe event of such termination, the brokers named in said contract 
agree to waive any claim to compensation or commission. : 

2. Should the Purchaser not elect to terminate the contract with- 
in such ninety (90) day period, he shall on the ninety-first day follow- 
ing the date hereof, make a further deposit of five thousand ($5,000.00) 
dollars, with Grossberg, Yochelson and Brill, attorneys, which said 
additional deposit together with the original deposit shall be held until 
settlement as herein provided, and on settlement the total deposit shall 
be applied as part of the purchase price of the property. Upon the making 
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of the additional deposit as herein provided, the contract shall no 


longer be subject to termination be either party. 


3. This contract is specifically conditioned upon the approval 


by the Seller of a topographical layout of the property, which said 
topographical layout shall be furnished by the Purchaser at his cost 
on or before 12 o'clock noon on February 21, 1958. The Seller shall /” H. 
either approve or reject the topographical layout within four (4) days 
after receipt thereof by him. If approved, the Seller agrees that he will 
perform at his own cost the work required to bring the property to 
the grades shown thereon. If rejected, the contract shall be cancelled 
and of no further effect and the deposit shall thereupon be returned to 
the Purchaser. In such event the brokers shall be entitled to no com- 
mission or other compensation. 

4. The area of ground being sold hereunder contains approximate- 
ly sixteen (16) acres. The Seller agrees, however, to acquire lot 800, 
at intersection of Valley Avenue and Wheeler Road, lots 4 and 6 and 
the northwesterly 60 feet of lot 806 by its full depth, and the back of 
Lot 802 and 804 as noted on plan, the grading of lots 802 and 804 will 
be acceptable to the Purchaser, in lieu of the conveyance of same to 
the Purchaser all in square 5928, and to convey same to the Purchaser 
on settlement for the same price per acre as herein provided. Seller 
agrees that he will acquire such additional land after the making of the 
additional deposit by the Purchaser as hereinabove proviced. 

5. For clarification plot plan attached hereto indicates parcels 
to be included originally and those to be acquired as noted above. 

IN WITNESS WHEREOF, the parties have hereunto set their 
hands andsealsonthe _—_—_—scday of February, 1958. 
WITNESSED BY: /s/ Maurice Henkin, Purchaser 

/s/ Jack Pollin, Seller 
/s/ Fannie Pollin, Wife of Seller 
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For value received, we do hereby assign all our right, title and 
interest within contract - the above of which is a photostat, as per 
letter attached Dated May 1, 1958. | 
/s/ Maurice Henkin 
/s/ Ann Henkin 


{ Filed June 9, 1960] 
EXHIBIT "B" 
SS 
ESCROW AGREEMENT i 
WHEREAS, by Contract of Sale dated February 11, 1958, between 
JACK POLLIN and others, as Sellers, and MORRIS HENKIN, acting for 
a corporation to be formed, as Purchaser, and which contract has been 
assigned by the Purchaser to Fairmount Steel Corporation, and the 
settlement of which contract has heretofore been twice extended, it 
was necessary for the Sellers to perform certain excavation of land on 
the property to be sold and it was further incumbent upon the Sellers 
to acquire as part of the property to be conveyed a lot owned by one: 
Shylock and located at the corner of Wheeler Road and Valley Avenue, 
Washington, D. C.; and : 
WHEREAS, the Sellers have not performed the excavation work 
requirednor have they acquired title to the Shylock lot; and 
WHEREAS, the Purchasers are willing to make settlement not- 


withstanding the failure of the Sellers aforesaid upon the following 


terms and conditions: 

1. Sellers will advance on account of the purchase price pro- 
vided a sum sufficient to pay off the present encumbrances on the pro- 
perty held by National Mortgage and Investment Company of approximately 
Thirty-eight Thousand Dollars ($38,000. 00) and by Herman Cohen or 
approximately Thirty Thousand Dollars ($30,000.00). They will also 
advance the sum of approximately Six Thousand Dollars ($6,000. 00) 


12 


required to purchase the property now owned by Harry Ziggles and 
wife and which property Sellers are required to convey in accordance 
with their contract aforesaid. In addition Sellers will also pay the sum 
of aporoximately Ten Thousand Dollars ($10,000.00) to be paid to 
National Mortgage and Investment Company on account of an indebted- 
ness of the Sellers. Purchasers will also receive credit for the sum of 
Four Thousand Two Hundred Dollars ($4,200.00) heretofore advanced 
to the Sellers. 

2. The sum of Twenty Thousand Dollars ($20,000.00) shall be 
held in escrow by Grossberg, Yochelson & Brill, Attorneys, which said 
sum may be used to the extent necessary to acquire the Shylock pro- 
perty; provided such acquisition can be consummated prior to the date 
set by the Purchasers as the final date within which they can use said 
property. In the event the Shylock property cannot be acquired within 
the time limitation set by the Purchasers, the sum of Twenty Thousand 
Dollars ($20,000.00) held as aforesaid shall be returned to the Purchasers. 

3. All of the balance of the purchase price as shown on settlement 
sheet shall be deposited in escrow with Grossberg, Yochelson & Brill, 
Attorneys, as security for the removal of the dirt required to be re- 
moved by the Sellers under the terms of their contract and of the plat 
made a part thereof. In the event such removal has not been completed 
by January 1, 1959, or a contract for such removal satisfactory to the 
Purchasers obtained by said date, the Purchasers shall have the right 


to have the dirt removed at the best price obtainable and to charge 


the cost thereof to the funds deposited as provided in this paragraph. 


4. Onthe completion of the removal of the dirt or the obtaining 
of a contract satisfactory to the Purchasers for such removal, the 
escrow holders may deliver to the brokers procuring the contract, 
namely William Schwartz and Edward R. Carr Company, the sums to 
which they are entitled as commission under the terms of the Sales 
Contract and any remaining balance held by them shall be delivered 
to the Sellers. Should the Sellers fail to remove the dirt within the 
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time herein provided, or obtain a contract satisfactory to the Pur- 
chasers within such time, and the Purchasers are thereupon required 
to remove the dirt and charge the cost to the funds held as herein 
provided, any excess of such funds, if such there be, shall be applied 
first to the payment of commissions as aforesaid, and the balance, if 
any, paid to the Sellers. : 
WITNESS our hands and seals this 14th day of October, 1958. 
FAIRMOUNT STEEL CORPORATION 


By /s/ Herman Cohen 
President 


/s/ Jack Pollin (SEAL) 
/s/ Fannie Pollin (SEAL); 


We consent to the foregoing: 
/s/ Edw. R. Carr Inc. 
By W. R. Caotes, V.P. 
/s/ William Schwartz 


We consent to the foregoing: 
GROSSBERG, YOCHELSON & BRILL 
By /s/ Irving B. Yochelson 


[ Filed July 8, 1960] 
ANSWER OF SOLOMON GROSSBERG, IRVING B. YOCHELSON 
AND ISADORE BRILL TO COMPLAINT 
The Defendants, SOLOMON GROSSBERG, IRVING B. YOCHELSON 
and ISADORE BRILL, for Answer to the Comp}aint filed herein, res- 
pectfully show as follows: 
1. These Defendants admit that they are holding under the terms 


of the escrow agreement described in the Complaint the sum of 
$14,526.92. 


2. Dispute has arisen between the parties to said escrow agree- 


ment as to which of them is entitled to receive the funds so held by these 
Defendants. 
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3. That these Defendants are ready to pay the sum to the party 
determined by this Honorable Court to be entitled to receive it. 
GROSSBERG, YOCHELSON & BRILL 


By: /s/ Irving B. Yochelson 
Attorneys for Defendants, 
Solomon Grossberg, Irving B. 


Yochelson and Isadore Brill 
* * * 
[ Certificate of Service] 


[ Filed July 11, 1960] 


ANSWER AND COUNTERCLAIM BY 
JACK AND FANNIE POLLIN 


ANSWER 
FIRST DEFENSE 


The Complaint fails to state a claim upon which relief can be 
granted. 
SECOND DEFENSE 


Plaintiff has waived and is estopped to assert the claim set forth 
in the complaint. 
THIRD DEFENSE 


Plaintiff has released the claim set forth in the complaint. 


FOURTH DEFENSE 


Answering the numbered paragraphs of the complaint, these def- 


endants 

1. Admit the allegations of Paragraph 1. 

2. Are without sufficient knowledge or information to forma 
belief as to the truth of the allegation of paragraph 2. 

3. Admit the allegations of Paragraph 3. 

4. Admit the allegations of Paragraph 4. 
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5. Have no knowledge of a contract dated March 3, 1958, but 
otherwise admit the allegations of this paragraph. | 

6. Admit the allegations of Paragraph 6. 

7. Deny that they failed to perform the excavating work required 
by the contract and failed to comply with other conditions of the con- 
tract; deny that plaintiff has been required to perform the work that 
defendants were required to perform under the contract and that damages 
have resulted; admit the remaining allegations of this paragraph. 

8. Admit the allegations of this paragraph except that the defendants 
are without first hand knowledge of the amount held by the said attorneys. 

9. Are without sufficient knowledge or information to for m a be- 
lief as to the truth of the allegations of this paragraph. | 

10. Deny the allegations of paragraph 10. 
11. Deny the allegations of paragraph 11. 


COUNTERCLAIM | 


| 
1. Defendants incorporate herein the provisions of paraeapne 


one (1) through eleven (11) of the foregoing Answer. 

2. While the defendants were performing the excavation which 
they were required to perform under the contract referred to in the 
Complaint and Answer, defendants, without obligation on their part to 
do so, excavated approximately 60,000 cubic yards of dirt and other 
substances and removed the same from a parcel of land owned by the 
plaintiff adjacent to that purchased by the plaintiff from the defendants. 

3. The value of the foregoing work performed by the defendants 
was $30,000. 

WHEREFORE the defendants' counterclaim against the plain 
for $30,000, plus interest and costs. 

SACHS AND JACOBS 


By /s/ Sidney S. Sachs 
Per L. C. Greenbaum 
Attorneys for defendants 


Jack and Fannie Pollin 


* * * 
[Certificate of Service] 


| Filed July 26, 1960] 


REPLY TO COUNTERCLAIM 


Plaintiff, for reply to the counterclaim set forth in Defendants' 
answer, states as follows: 

First Defense 

The counterclaim fails to state a claim against Plaintiff upon 
which relief can be granted. 

Second Defense 

Plaintiff denies each and every allegation contained in the counter- 
claim. 

WHEREFORE, Plaintiff demands that Defendants' counterclaim 
be dismissed and that Plaintiff be awarded judgment as prayed in the 
complaint. 

WILKES & ARTIS 
By /s/ Norman M. Glasgow 


/s/ Allen Jones, Jr. 
Attorneys for Plaintiff 
* * * 


[ Certificate of Service] 


[ Filed Dec. 21, 1961] 
December 20, 1961. 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Action for damages for breach of contract; counterclaim for 
quantum meruit. 

Under date of March 3, 1958, Maurice Henkin and Ann Henkin, 
acting for a corporation to be formed, as purchasers, entered into a 
written contract with Ds Jack Pollin and Fannie Pollin for purchase of 
approximately 16 acres of land located on Wheeler Road, Wahler Place, 


17 


Valley Avenue, and 13th St., S.E., in the District of Columbia. Sub- 
sequently the contract was assigned by the purchasers to P, Fairmount 
Steel Corp., a corporation. 

Said contract (paragraph 3 of incorporated agreement) was "'spec- 
ifically conditioned upon the approval by the seller of a topographical 
layout of the property" to be furnished by the purchaser at his cost on 
or before Feb. 21, 1958. Said contract provided further that if said 
topographical layout be approved by the seller, the seller would per- 
form at his cost the work required to bring the property to the grades 
shown. 

Said contract provided further that seller should acquire as 
part of the property to be conveyed a lot owned by one Shylock and lo- 
cated at the corner of Wheeler Road and Valley Ave., Washington, D. C. 

On Oct. 14, 1958, after several extensions of the date for settle- 
ment, settlement on the contract was had, P and Ds entering into an 
escrow agreement, which provided for deposit for a portion of the pur- 
chase price with Ds Yochelson, Grossberg and Brill, as escrow agents, 
pending completion of the removal of dirt as required by the contract. 
Said escrow agreement further provided that should the sellers fail 
to remove the dirt within the time provided (on or before Jan. 4, 1959), 
the purchasers could remove the dirt and charge the costs to the funds 
held in escrow. See paragraphs 3 and 4 of escrow agreement for terms 
in detail. 

Prior and following settlement and execution of the escrow agree- 
ment, Ds Pollin performed some excavation, grading, and removal of 
dirt on the property. 

The escrow agents still hold certain funds, which they state to 
be $14,526.92. ! 


PLAINTIFF contends that Ds Pollin failed to perform the necessary 
grading and excavation required under the preliminary topographical 
layout or the final typographical layout (which called for removal of sub- 
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stantially less earth than called for under the preliminary topographic 
layout approved by Jack Pollin on behalf of Ds on Mar. 17, 1958); that 
said failure constitutes a breach of their contractual obligations to P; 
that by virtue of Ds breach of contract P, at its own expense, was re- 
quired to perform the grading and excavation work which Ds had failed 
to perform, at a total cost of $48,002.50; that after credit to Ds of 
$5,000 for approximately 10,000 cubic yards of dirt removed by P from 
parcel 230/42, which was not an area covered by the contract, the net 
cost to P of completing the work which Ds were required to perform 
under the contract was $43,002.50. 

P asserts that the amount originally deposited with the escrow 
agents was $86,246.92; that subsequent to the original deposit, at the 
request of Ds Pollin, certain funds were released to them or for their 
benefit by the escrow agents, with the approval of P. 

P contends that under.the terms of the contract and escrow agree- 
ment P is entitled to reimbursement of the costs of its removal of dirt 
from the property at the best price obtainable, without limitation to the 
amount held by the escrow agents. 

Alternatively, ‘if it be held that the escrow agreement limits P to 
reimbursement from the funds deposited with the escrow agents, P 
contends that its recovery is limited to the amount originally deposited 
with the escrow agents, namely, $86,246.92. 

P asks judgment directing the escrow agents to pay over the balance 
in their hands to P and a money judgment against Ds Pollin for the balance 
of the $43,002.50, with interest from Nov. 25, 1959 (the date of the last 
payment by P for excavation and removal work), and costs. 

DEFENDANTS Pollin deny any liability to P. 

Ds Pollin admit that they approved a topographical layout, and 
that their contractual obligation was to perform services in connection 
therewith, but assert that P interfered with and prevented their perform- 
ance of the contract; that Ds performed as much of the work called for 


by the approved topographic layout as Ds were permitted by P to perform; 
that the work done by Ds was under the specific direction of P and that Ds 
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did all the work that they were permitted to perform. Ds contend P is 
therefore estopped from asserting its claim, and that Ds, by P's acts, 
were released from their obligations concerning removal of dirt and/ 
or other grading. | 

Alternatively, if it be found that Ds were guilty of any breach, they 
contend P's recovery is limited to the sum now held by the escrow 
agents. | 

Ds Yochelson, Grossberg and Brill take no position, riotene they 
are mere stakeholders and will abide by the order of the Court. 
COUNTERCLAIM: Ds Pollin v P | 

Ds counterclaim against P for the value of excavation and remov- 
al services which they alleged they performed, without obligation so to 
do, * for the benefit of the P on land owned by P, adjacent to that pur- 
chased from D, of the value of $30,000, for which they have not been 
paid. 


Ds ask judgment against P in the sum of $30,000 with interest 
and costs. 
ANSWER TO COUNTERCLAIM: 


P denies that Ds performed the work alleged to have been done on 
P's property adjoining that which is the subject of the principal action. 

P further contends that the counterclaim fails to state a cause of 
action in that (1) it states the work was done by Ds "without obligation 
on their part to do so" and (2) Ds have admitted that the work alleged 
to have been done, as admitted by D Jack Pollin in his deposition (pages 
52 and 53), was at no expense to Ds. ! 

P contends Ds have waived any right to make a claim for the 
alleged work, the counterclaim showing that the dirt removed by him 
from the area referred to in the counterclaim was removed voluntarily 


and gratuitously. 


Ds requested at Pt, after order was drafted, that the snnede “with- 
out obligation so to do" be deleted. P objects. Examiner hasjnot de- 
leted phrase.) ** 

** On acne it would be amendment to pleading not consented to! 

EB 


STIP ULATIONS: 


Facts under '"UNDISP UTED FACTS" 
It is stipulated that the following may be admitted without formal 
proof of authenticity, subject to all other objections: 
P's PT Exhibit '#1 -- Contract between Henkin & Ds 
P's PT Exhibit #2 -- Escrow agreement 
#3 -- Settlement Sheet 


#4 -- Plat prepared by Ben Dyer Associates, Inc. 
& designated preliminary layout of Wheeler 
Garden Apartments & which contains the signature 
of Jack Pollin dated March 17, 1958 


#5 -- Extension agreements regarding election 
period specified in the contract 


#6 -- Plat of Milton Schwartz designated as site 
location plan, Valley Green Apartments and 
marked sheet number SP 1 and dated March 16, 
1959 and which is further marked on the front 
thereof as P's Exhibit 13 for Identification 


#7 -- Plat of Milton Schwartz designated as site 
development plan, Valley Green Apartments and 
marked sheet number SP 2 and dated December 15, 
1958 


#8 -- Plat of Milton Schwartz designated as site 
development plan, Valley Green Apartments 

and marked sheet number SP 3 and dated Decem- 
ber 15, 1958 


#9 -- Plat of Milton Schwartz designated as site 
development plan, Valley Green Apartments 
and marked sheet number SP 4 and dated Dec- 
ember 15, 1958. 


#10--Letter of Oct. 20, 1958 from Ben Dyer 
Associates, Inc., (by Leslie A. Smith) to 
Fairmount Steel Corporation (Attention: Mr. 
Richard Davison) 


#11--Plat of Milton Schwartz designated as site 
development plan, Valley Green Apartments and 
marked sheet number SP 1 and dated March 16, 
1959 & which is further marked as P's Exhibit 
14 for Identification & also marked Defendants 
Thompson's #2 for Identification 
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#12 -- Plat of Milton Schwartz designated site 
development plan, Valley Green Apartments 
revised July 31, 1958 and August 11, 1958 and 
marked P3 and ‘also designated Ds' Exhibit 5 for 
Identification 


* * * * * 
Defendants' Pretrial Exhibits, as described in "Exhibit "A" to Pretrial 
Statement of Defendants Pollin", attached hereto and made a part here- 


of, numbered: 
ALL EXCEPT numbers 9, 10, 20 and 22 
Any other documents initialled by all counsel prior to trial. 


No stipulation is made to the following: 
P's Pretrial Exhibits: 


#13 -- Bill of Elders Construction Co, in the amount of $3, 500 
marked paid on July 24, 1959 


#14 -- Bill of Elders Construction Co. in the amount of $2, 616.00 
marked paid on July 29, 1959 


#15 -- Bill of Elders Construction Co. in the amount of $9, 560.00 
dated August 14, 1959. 


#16 -- Bill of Elders Construction Co. in the total amount of 
$10,000 marked paid and dated August 29, 1959 


#17 -- Bill of Elders Construction Co. in the amount of $6, 611.00 
marked paid and dated October 1, 1959 


#18 -- Bill of Elders Construction Co, in the amount of $5, 830.50 
marked paid on October 28, 1959 


#19 -- Bill of Elders Construction Co. in the amount of $1 392.00 
marked paid on Nov. 25, 1959. 


#20 -- Certification by Richard Davidson dated 12/1/61 evidencing 
payment of a total of $8493.00 

Defendants' PT Exhibits 9, 10, 20 and 22 

Counsel agree to exchange promptly copies of any of their pre- 
trial exhibits which have not heretofore been exchanged. 

It is stipulated that whenever possible the originals of on 
exhibits will be substituted at the trial. | 

Counsel agree to exchange on or before Jan. 15, 1962 the names 
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and addresses of all witnesses known to them, including expert wit- 
nesses, exclusive of impeachment or rebuttal witnesses (filing a copy 
of said list with the Court), and if they learn of any additional witnesses 
prior to trial, will exchange the names and addresses promptly. 

Counsel for P agrees to furnish counsel for Ds promptly a copy 
of the letter of May 1, 1958 referred to in the addendum to the contract 
concerning assignment thereof, if such letter can be located. 

Counsel for P agrees to produce for examination and copying by 
counsel for D on or before Jan. 15, 1962 the documents referred to at 
pages 22, 23, 31, 32 and 71 of the deposition of Richard Samuel 
Davison. 

Counsel for D agrees on or before Jan. 15, 1962 to produce for 
examination and copying the documents referred to at pages 31 and 38 


of the depositon of Jack Pollin, together with his copy of the settlement 


sheet, if it can be located. 

The Examiner has requested counsel to come to the trial with 
the maximum authority to settle the case which will be allowed them 
by their principals. 

TRIAL COUNSEL: Plaintiff -- Norman M. Glasgow 
Defendants -~ Sidney S. Sachs 


/s/ Elizabeth Bunten 
ASSISTANT PRETIAL EXAMINER 


ATTORNEYS: 

Wilkes & Artis 

By: /s/ Allen Jones, Jr. For Plaintiff 
Sachs and Jacobs 


By: /s/ Newton Frohlich For Defendants 
NO TRIAL BEFORE FEBRUARY 1, 1962. 
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OF DEFENDANTS POLLIN 


I. Letters 
PRETRIAL EXHIBITS 


Date 


10/8/58 (c)* Fairmount Steel Yochelson 


“10/14/58(c) 


=) 
10/15/58(c) 


oe 
10/20/58(0) 


Written 


By To Enclosure 


None 


Ben Dyer Assoc. Lawyers None 
Title Co. of 


Richmond 


Ben Dyer 
Assoc. 


Fairmount Steel None 


Fairmount None 
Steel Corp. 


(Pltfs' Ex. #7 is copy of this) 


Ben Dyer Assoc. 


EXHIBIT "A" TO PRE-TRIAL STATEMENT 


Previously 
Identified 
| 


Davison Ex. #3 
for Id. | 


Davison Ex. #1 
for Id. | 


Davison Ex. #2 
for Id. | 


ST 
10/20/58(c) Pen Dyer Assoc. 


y,9f Deft's. 
$9P¥48 


é 
11/18/58(0) Fairmount Steel 


“If 
5/25/59(0) Fairmount Steel 


og 
¥° 6/19/59(0) Fairmount Steel 


4 /14/59(0) 


/o 
7/18/59(0) Regal Const. Co. 


LL 
7/22/59(0) Fairmount Steel 
io. Corp. 
7/31/59(0) 
an 


/% 8/19/59(0) 


Fairmount Steel 
Corp. 
Fairmount Steel 
Corp. 


14. 
9/4/59 Fairmount Steel 


Corp. 


LS” 
10/5/59(0) Fairmount Steel 


Corp. 


/6 
10/13/59(0) 
ic. 


* (c) = copy 


Samuel S. Bevard To Whom It 


Ben Dyer Assoc., 
In 


Pollin Ex. #7 
for Id. _ 


Plis' Ex. 
Ex. #7 


None 


Fairmount None 


Steel Corp. 
Irving 
Yochelson 
Irving 
Yochelson 
Irving 
Yochelson 


3 Proposals 


None 


Pollin Ex. #11 
for Id. | 


Pollin Ex. #10 
for Id. | 


7/1/59 Letter 
to Jack Pollin 


May Concern 


To Whom It None 
May Concern 


Irving 
Yochelson 


Irving Paid Bill 


Yochelson 


Irving Paid Bill 


Yochelson 


Irving Paid Bill 


B. Yochelson 


Irving B. 
Yochelson 


Jack Pollin None 


Paid Bill 


Pollin Ex. #8 
for Id. | 


Written Previously 
Date By To Enclosure Identified 


'44/5/59(c) Ben Dyer Jack Pollin None _— Poin Ex. #15 
Assoc., Inc. for Id. 


13 
11/12/59(0) Fairmount Irving Yochelson Paid Bill 
9 Steel Corp. 


11/17/59(0) Fairmount Irving Yochelson Paid Bill 
Steel Corp. 


20 
11/20/59(0) Affidavit by John R. Dunn None Pollin Ex. #9 
for Id. 


2/ IL Records of Escrow Agent 
II. Other Documents 


2a (a) Contract between Jack and Fannie Pollin 


and Potts and Callahan Contracting Company, 


dated November 10, 1958 Pollin Ex. #12 
for Id. 


Memorandum Pertaining to Removal of 
Excess Dirt, dated March 9, 1960 


Davison Ex. #8 
for Id. 


Topographic Map, by Ben Dyer Associates, 
Inc. dated April, 1958 


Davison Ex. #7 
for Id. 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS | 
[ Filed May 16, 1963] | 


Washington, D. Cc. 
Friday, Nov. 2, 1962 


Before Judge GEORGE L. HART, JR. at 11:00 a.m. today, for 


trial. 
* * * 


EDWARD A. THOMPSON | 
being first duly sworn, was examined and testified as follows: 
* * * * * | 
DIRECT EXAMINATION : 
BY MR. GLASGOW: | 

Q. Please state for the record your name and address. | A. Ed- 
ward A. Thompson, 4538 Davis Avenue, Bradbury Park, Maryland. 

Q. What is your occupation? A. Field engineer. 

Q. How long have you been so engaged as a field engineer? A. 
Since 1924. 

Q. What are the functions of a field engineer? A. He generally 
goes to the job before everybody else and checks the land and checks 
on the grades. He also lays out the footings of buildings, sewers, all 
the utilities. 

Q. Were you the field engineer for the project at Valley Avenue, 
13thStreet, Wheeler Road, Southeast Washington, D.C.? A. Yes, 


sir. 


Q. Did you supervise the grading of the site? A. Yes, sir. 


Q. Did you maintain records on the job as the grading or excava- 
tion progressed? A. I did, and set up stakes with the cuts and fills 
on them so the job could be graded according to the construction plan. 

Q. Give the approximate date you first cane on the job as field 

engineer. A. January 2, 1959. | 

Q. Are you acquainted with the grading plat dated March 17, 1938? 
And in this proceeding it is identified as Plaintiff's Exhibit No. 3 
(displaying) . 


| 
- * 
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THE WITNESS: That plan, I saw that plan in Mr. Glasgow's office 
prior to my deposition with Mr. Sachs. That is the first time I saw 
the plan. 

THE COURT: Are you familiar with it at the present time? 

THE WITNESS: Iam now, sir. I am familiar with it. 

* * * * * 
BY MR. GLASGOW: 

Q. Are youacquainted with the plans which were subsequently 

developed for the project? A. Yes, sir. 


Q. I hand you a group of papers consisting of three sheets and ask 
if you are acquainted with the sheets that I hand you. A. Yes, sir. 
20 Q. Would you describe what the sheets are. A. These sheets 
show the finished construction grades the job had to be graded to. 
THE COURT: Finished construction grades? 
THE WITNESS: Yes, sir. These are the finished grades the job 


had to be graded to to construct the buildings. 
BY MR. GLASGOW: 

Q. You note that there are red pencil marks on these sheets? 
A. Yes, sir. 

Q. Would you explain the red pencil marks. A. Yes, sir. Those 
are the grades transferred from the old 1958 plan onto these plans to 
show the difference in the grades, therefore showing that there was 
less volume of fill taken out by these plans than there was by the old 
1958 plan. 

* * * *x * 

Q. Mr. Thompson, at my request have you prepared an overlay 
which has affixed upon the overlay the elevations called for by Ex- 
hibits 7-A, 7-Band7-C? A. Yes, sir. 

Q. I ask you to examine this plat. Is this the plat that you have 
prepared? A. Yes, sir. 

Q. And will you briefly state how you affixed the elevations that 

are shown on the overlay. 
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MR. SACHS. Excuse me, please. : 

Your Honor, I would like to have some understanding or some 
ruling as to whether documents are going to be allowed which were 
not marked by the Pretrial Examiner. I believe this is such a docu- 
ment. : 

THE COURT: Is this such a document? 

MR. GLASGOW: This was not marked by the Pretrial Examiner, 


Your Honor. 


THE COURT: As I gather what this is, it is in effect an explana- 
tion to try to help all concerned in this trial, to show certain results 
or to further explain, really, the exhibits that were marked at pre- 
trial. So if you have some specific objection to this, except that it 


was not marked at pretrial, I would consider it at such time as it is 
offered -- and it hasn't been offered yet. 

MR. SACHS. Shall I withhold my objection? 

THE COURT: Yes, you may withhold your objection. 

MR. SACHS. I must object to the use of it at the trial. 

THE COURT: If you are simply objecting because it wasn't marked 
at pretrial, then I would rule on whether I would sustain ro objection, 
depending on what it is. | 

If it is something that explains and is a help to the Court i in trying 
to understand some exhibit that was marked at the pretrial, I will let 
it in. | 

If it is something that is entirely new, is a surprise to you, some- 
thing that presents a new facet of the case that wasn 't mreceed by the 
pretrial exhibits, then I won't let it in. 

MR. SACHS: My problem is that this is something I think I should 
have an expert check or examine. And coming as it does in this way, 

I am prejudiced. 

THE COURT: You will have the whole weekend and a good part of 
next week to have an expert examine it. 


MR. SACHS: Very well, sir. 
* * 
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THE COURT: * * * 

Mr. Thompson, what is a finished construction grade? 

THE WITNESS: That is the absolute finished grade, after all the 
dirt is removed; and that is how we build the job, because all the ex- 
cess dirt has been taken out and then we can go ahead and construct 
the building. 

* * * * * 

MR. SACHS: Then, Your Honor, I want to object to this testimony, 
tothis exhibit, on the ground there is no evidence Mr. Pollin was 
obligated to bring the property to the grade that the witness is describ- 
ing. 

THE COURT: I will overrule your objection at this time and con- 
sider it when we have the thing identified and it is offered. 

* * * * * 
BY MR. GLASGOW: 

Q. You have prepared the overlay based upon the Exhibits 7-A, 
7-B and 7-C? Is that correct? A. Yes, sir. 

MR. GLASGOW: ) I would like to have the overlay marked the next 
exhibit number. That is Exhibit No. 8, Your Honor. 

MR. SACHS: I make my objection, Your Honor, on both grounds I 
have given. 

THE COURT: As I understand this overlay, it will show the ex- 
cavation necessary to bring the land to grade according to 7-A, -B 
and -C? Is that correct? 

MR. GLASGOW: To the finished grade, excluding the basement 
areas, but including streets and areas adjacent to the building. 

THE COURT: As shown by 7-A, -B and -C? 

MR. GLASGOW: That is correct, Your Honor. 

THE COURT: And your objection is what? 

MR. SACHS: My objection is that this wasn't marked at the pre- 
trial. That is my technical objection. 

My formal objection is that there is no showing that Mr. Pollin 
ever had any obligation to grade to what this overlay shows. 
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THE COURT: And I will overrule both your formal and you techni- 
cal objections, and your substantive objection; and we will mark it 8. 


(The overlay was marked and admit- 
ted in evidence as Plaintiff's Ex- 
hibit No. 8.) 


BY MR. GLASGOW: 

Q. Based upon Plaintiff's Exhibit 8, what does that exhibit show 
when overlaid over Plaintiff's Exhibit No. 3? A. It shows that the 
grade was raised a lot higher than was on the old plan. ) 

Q. Are there any portions of the site in which the grade was lower- 
ed on Exhibit No. 8 as compared with Exhibit No. 3? A. Yes, sir. 

Q. And where would those areas be? A. The section along 
Wheeler Road. I don't know the exact distances; but it is a section 


along Wheeler Road, near Wheeler Road, at Varney Street. 


Q. Now have you at my request, Mr. Thompson, prepared a plat 


of the site which shows the grades that are included in your Hela 
survey books? A. Yes, sir. 

Q. And you have testified in your depositions in this proceeding 
that you kept such a book, and it has actually been produced at the de- 
positions? A. Yes, sir. | 

@. I would like next to ask you if you can identify the plat that is 
being shown you. A. Yes, sir. | 

* * * * 

THE WITNESS: I prepared that plat last week. 

THE COURT: All right. 

MR. SACHS: Your Honor, I object to the use of this plat. The 
pretrial statement says: : 

"Counsel agree to exchange promptly copies of any of their 
pretrial exhibits which have not heretofore been exchanged." 
This comes up to us this morning as a complete surprise. 
THE COURT: Didn't you see his field book at the covet 
MR. SACHS: Yes, sir. | 
THE COURT: Now this is the simple schematic Shomehs of what is 
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in the book you have seen, and I will overrule the objection. 


* * * * * 
BY MR. GLASGOW: 

Q. Will you briefly describe how you prepared the plat which we 
have just described and which you are observing. A. I laid this thing 
out in 50-foot squares and took from my field books the cuts and in- 
serted them at each square and station on this plot. In the book they 
all have stations going east along Varney Street, north and south on 
each side of Varney Street. 

Q. So that the stations are fixed along the center line of Varney 
Street? Is that correct? A. Yes, sir. 

Q. And you have measured off of the center line of Varney Street 


to locate the various squares shown? A. Yes, sir. 


Q. And at each corner of the square you have a cut ora fill? A. 


Yes, sir. 

Q. Or a finished grade elevation? A. Yes, sir. 

Q. And how have you described the difference between a cut and 
a fill or finished grade on the exhibit to whichI am referring? A. By 
the colors. 

Q. By the colors? A. Yes, sir. 

MR. GLASGOW: Your Honor, I would like to have this marked. 

THE COURT: Wait a minute. The colors are apparently red and 
blue, -- 

THE WITNESS: And green. 

THE COURT: What does red mean? 

THE WITNESS: Red means a cut. 

THE COURT: What does blue mean? 

THE WITNESS: Blue means a fill. 

THE COURT: And what does green mean? 

THE WITNESS: Green means a finished grade. 

MR. GLASGOW: There will be some places where there is no need 
to cut at all, Your Honor. 

THE COURT: Oh, that is green. 
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MR. GLASGOW: Yes, Your Honor. 

THE COURT: All right. And you are offering that as Plaintiff s 
Exhibit 9? | 

MR. GLASGOW: Yes, Your Honor. | 

THE COURT: The defendant objects? | 

MR. SACHS: Yes, Your Honor. ! 

THE COURT: It will be admitted. 

* * x * oe 
33 THE WITNESS: I put in stakes the first week in January. In fact, 

the latter part of January I practically had it all staked out. And then 
I started putting on my cuts; but the cuts were on the stakes when 
Elder came on the job. 


* * 


BY MR. GLASGOW: 
Q. Mr. Thompson, when you came on the site in January, were 


the elevations such along Wheeler Road that it required substantially 
more cut than shown on Exhibit No. 9? A. Yes, sir. | 

MR. SACHS: Excuse me. I am sorry to interrupt. My attention 
is called to a point I should have made. This we are talking about 
and the overlay comes as a complete surprise tous. Your Honor 
overruled my objection on the ground we had the books from: “which 
this exhibit was prepared at the deposition of this witness, which is 

36 true. Mr. Frohlich points out to me, however, very significantly, 
those books have not been in evidence. 

THE COURT: Mr. Sachs, here is your situation. The plaintiff 
has claimed that they were required to do certain excavation, because 
your client didn't fulfill his obligation, and that they are entitled to 
recover from your client for the amount they had to excavate and paid 
for that he didn't do that they were required to do. 

They have set forth a certain number of cubic yards. These are 
merely means of showing those numbers of cubic yards and the pic- 
torial representations of them. So long as these pictorial representa- 


tions are within their claim, they are helpful to the Court, they ought 
| 
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to be helpful to you, they ought to be helpful to everybody concerned, 
and I am going to admit them. 

Now if of course they try to put in anything that would be in excess 
of their claim or would be a surprise to you in that it is a claim you 
had no opportunity to know about or meet, then I will sustain your 
objection. 

MR. SACHS: I follow you of course, Your Honor. We have no 
complaint about their going beyond the complaint. But thereis a very 
tremendous element of surprise in this evidence, in that the evidence 
comes as a surprise and we have been playing the game according to 

different rules. 

THE COURT: I will overrule the objection. 

* * * * * 

MR. GLASGOW: Your Honor, just so the record is clear on this 
matter, I thought that we were well within the framework of the ex- 
hibits, and these are merely explanatory of the exhibits. 

THE COURT: Mr. Glasgow, I have so ruled. 

K * a * 
BY MR, GLASGOW: 

Q. Mr. Thompson, you stated the elevations along Wheeler Road 
were substantially higher or required a greater cut than shown on 
Plaintiff's Exhibit 9? A. Yes, sir. 

Q. How did you select the cut figures that are placed on this plat, 
Exhibit 9? -- referring to how you selected them from your book. 
A. The excavators’ were working on the job. So I had to take eleva- 
tions at these stakes so I would know exactly how much cut to make and 
I would not undercut the grade. In other words, if we run too low in 
some buildings, it would cost extra money to put extra brick work on 
these buildings. 

Q. Iam talking about the point of time now, Mr. Thompson. How 
in point of time did you select the grades? Did you select the earliest 


grades, did you select the grades nearest July, or what point in 
time did you select for the grades that are affixed to Exhibit 9? 


A. I started in January 2, 1959. 

Q. That is what is in your pook? A. Yes, sir. 

Q. That is not what is on Exhibit 9; is that correct? A. No, sir. 

Q. How did you select the grades that are on Exhibit 9? A. I 
selected -- the finished grades or the cuts? 

Q. The cuts that are shown on Exhibit No. 9. A. From these 
books. | 

Q. And what date did you select? Did you select the wei cut 
that was required for a specific station, or the subsequent cut? A. 
They are the subsequent cuts, not the earliest cuts. 

Q. They were not the earliest cuts that were required? A. No, 
sir. 

Q. What date or point in time did you select as the subsequent cut 
date? A. In the latter part of January. | 

Q. The latter part of January? A. Yes, on some sections only. 

Q. Onsome sections only? A. Yes. 

Q. The sections where there was active excavation, what date did 
you select? A. Well, the active excavations, as that was going on, 
I put in stakes. Then there would come a lull. So it became towards 
the end of these excavators, they would sometimes be three or four; 
sometimes there wouldn't be any. And so all of a sudden they would 
stop. So then I would go out and put in these stakes. 

Q. Do you have the date, for example, when you determined that 
the cut of 1.49 feet was required at the station 2 plus 0 south 100? 
A. That date was after the excavators had stopped coming. 

Q. Had stopped coming? A. Yes, sir. 

Q. And was that immediately prior to when Mr. Elder came on 
the site? A. That was approximately a week before Mr. Elder came 


on. 


Q. Is that true generally of the cuts south of the stations on Varney 
Street toward Wahler Place? A. Yes, sir. 
Q. Are there other areas where that same condition is true? 


A. Yes, sir. 
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Q. Would you briefly describe those areas? A. The areas are 
up in, well, the areas, the whole top of the hill, where most of the 
cut was to take place. 

Q. That is the area close to Wheeler Road? A. Yes, sir. 

Q. And it extended both north and south of Varney Street? A. Yes, 
sir. 

Q. And that is where the larger cuts are required? A. Yes, sir. 

Q. Does this plat show reasonably accurately the condition that 
existed when Mr. Elder came on the site? A. Yes, sir. 

Q. Mr. Thompson, at my request have you prepared a computation 
showing the dirt originally required, as compared with the dirt that 
was required under the revised plan? A. Yes, sir. 

Q. Now specifically I am referring to the amount of dirt required 
under Plaintiff's Exhibit No. 3, which is the plat of March 17, 1958, -- 
A. Yes, sir. 

Q. -- as compared with our Exhibits 7-A, -Band -C, -- A. Yes, 
sir. 

Q. -- which are the revised plans, up-dated plans, of December 

15, 1958. A. Yes, sir. 

* * * * * 

THE COURT: As I understand it, the grade requirements of the 
second plan -- 7-A, -B, -C -- do not increase your client's obligation 
under the first set of plans, but decrease it. And for that reason I 


think it is quite proper to put it in, and I will admit the testimony as 
to that. 


* * 
BY MR. GLASGOW: 
Q. Ihand you a letter from Ben Dyer Associates, Inc., dated 
October 20, 1958. 
THE COURT: Wait a minute. Have we abandoned what you have 
started on? 
MR. GLASGOW: No, sir. This is proving the facts. 
THE COURT: All right, go ahead. 
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MR. SACHS: I am going to object, if Your Honor please, to the 
submission of this document to this witness at this time. IfI under - 
stand correctly, the document is a statement by an engineer as to 
estimating the figure that represents the difference between these 
two plans. I take it the witness has already made his computation, 
andit seems only fair to me that he state his computation before he 
gets the other engineer's. : 

* * * * * | 

MR. GLASGOW: Your Honor, the computation which this engineer 
has prepared was as to the difference between the two plans. We have 
to provide the figure as to what the original plan called or. Mr. Ben 
Dyer, an engineer that will be called by the defendants, prepared 
this original computation. And I want that letter in which he prepared 
that original computation into evidence. 

THE COURT: ThenI will permit the marking of it for identifica- 
tion, and I will permit testimony therefrom to show the difference. 
But later I will strike the whole thing unless this basic computation 
is properly brought into evidence in some fashion or other. in are 
we all clear on that? 

MR. SACHS: I am clear on it, and I record my objection to it. 

* * * * * 

MR. GLASGOW: Your Honor, I wish to refresh Mr. Sachs' re- 
collection that this is Plaintiff's Exhibit No. 10 to the pretrial to which 
I am referring (indicating and handing to Mr. Sachs). | 


* * * * * 


THE COURT: Do I also understand this was stipulated to at pre- 
trial? | 


MR. SACHS: Oh, sure. 

THE COURT: Well bless my buttons. Go ahead. 

MR. SACHS: That wasn't my objection. My objection was that 
this witness must have made his own computations, and Mr. Glasgow 
has started down the road of getting that; and it seems unfair to me 
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that he be coached by somebody else's computation in the meantime. 
THE COURT: As I understand, he didn't make his computation on 
Exhibit 3, he made his computation on 7-A, -B and -C, whereby he 


will give his computation on 7-A, -B and -C and compare it with 3, 
and state what the difference is. Am I correct? 

MR. GLASGOW: That will be the end result. But there is one 
other computation that was made by Mr. Dyer that this witness will 
use also, which is based on a topographic survey that Mr. Dyer made 
on September 9, 1959, and which was made at Mr. Pollin's request. 

THE COURT: Who is Mr. Dyer? 

MR. GLASGOW: He is a registered civil engineer and land sur- 
veyor. 

* * * * * 

THE COURT: * * * thenI will consider a motion to strike after 
he has finished and we know what we are talking about. 

Go ahead. You have shown him a paper. Mark it for identification 
so we will know what we are talking about. 


* * * 


BY MR. GLASGOW: 

Q. You have just testified that the excavation work or earth re- 
moval, the computation of which was provided in Plaintiff's Exhibit 
11 for identification, covered a period ending September 9th, 1959? 
A. Yes, sir. 

Q. Was there earth removal after that date? A. Yes, sir. 

Q. How did you compute the earth removal after September 9, 
1959 to the end of the earth removal required to bring the site to the 
buildable grades? 


* * * * * 


THE WITNESS: The computation was made from each pan that 
hauled the dirt out of the project. 

THE COURT: Each pan? 

THE WITNESS: Yes. It was a pan with a scraper on it that picks 
up 16 yards of dirt. We had another pan with -- it opens at the bottom. 
You have probably seen them. 
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* * * * * 
THE WITNESS: Anyway, this one pan was a 20-yard pan, and the 
other was a 10-yard pan. So they figured the 20-yard pan would only 
pick up 16 yards of dirt, because we know each time it wouldn't be 


exactly full. And the excavator agreed that the 20-yard pan would 


hold 16, and that the 10-yard pan would hold 8. 

For each pan, when it went down the hill from off of the job, there 
was a ticket. So from these tickets I computed the number of ands 
that went off the job in these pans. 

BY MR. GLASCOW: 

Q. You used the actual paid invoices for your computation? A. 
Yes, the invoice that was made up from these tickets. | 

Q. And how many cubic yards of earth did Mr. Elder remove from 
the site after September 9, 1959 to the time he completed his excava- 
tion of the site? | 

MR. SACHS: I object, if Your Honor please, because * * * 

THE COURT: I will overrule the objection. 


* * * 


THE WITNESS: 27,667 cubic yards. 
* * * * * 
MR. SACHS: The witness, as I understand it, says that he arrived 
at this figure of twenty-some thousand yards by adding up the bills, 
the bills that his employer got from Elders, which bills he says were 
based on tickets made up as each load went out. | 
Obviously this is not any kind of an original record, and he has no 
personal knowledge about it. It is just Elder's statement as to what 
he took off. | 
THE COURT: All right. I still overrule the objection. : 
Now go ahead. 
BY MR. GLASGOW: 
Q. Mr. Thompson, after September 9, 1959, you were on the job 
each day, each working day; is that correct? A. Yes, sir. 
Q. When did Mr. Elder complete his earth removal from the site, 
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the month? What month did he complete his earth removal? 


ae * * * * 

THE WITNESS: I think it was October. 

MR. GLASGOW: It was in October. 

* * * * * 

Q. What is the total amount of earth removed between the date of 
the survey made April 1958 and the completion of Mr. Elder's earth 
removal from the site? This is all off-site earth removal. A. 
226,667 cubic yards. 

Q. How much less earth removal is that than required under the 
original plan of March 17, 1958, designated Plaintiff's Exhibit 3? 

A. If you take the 226,667 and subtract it from the 344,000, you come 
up with 117, 333 cubic yards of dirt. 

THE COURT: What is that exhibit? 

MR. GLASGOW: Exhibit 12 for identification, Your Honor. 

THE COURT: Are you offering it? 

MR. GLASGOW: Your Honor, I am offering Exhibits 10 through 12. 

THE COURT: Is there objection? Ten and 11, I understand, were 
stipulated at pretrial. 

MR. SACHS: And I have no objection to them. I do object to 12. 

THE COURT: They will be admitted, 10 and 11, without objection, 
and 12 will be admitted over objection. 

* * * 
BY MR. GLASGOW: 

Q. Will you briefly describe what work you performed after you 
arrived in January 1959, until July 1959 when Mr. Elder came on the 
job. A. I went along and kept putting in these cut and fill stakes. 
And then we also had a few laborers start clearing some woods 


around at different sections of the job. Then we burnt some stumps. 


Q. Did you maintain any records on the site? A. Only the records 
of the cuts and fills I have in the field books. 

Q. Are these the field records to which you refer? A. Yes, sir. 

MR. GLASGOW: I would like to have the field books marked as 
exhibits. 


39 


THE COURT: What is the next number? Thirteen? 
THE DEPUTY CLERK: Thirteen, Your Honor. 
* * * * * 

MR. SACHS: I want to object to their use, then. They were not 
marked at pretrial. 

MR. GLASGOW: Your Honor, we would like to offer them at this 
time. 

MR. SACHS: I want to make the same objection. 

THE COURT: Just because they weren't marked at eee 

MR. SACHS: Yes, and therefore we are taken by surprise by them. 

Don't let me overstate that, Your Honor. We have seen them, but 
we have not had an opportunity to use them as we would have, I think, 
if they had been marked at the pretrial. 


THE COURT: I will overrule the objection. 
* * * * * 


THE COURT: They were used in a deposition, weren't they? 


MR. SACHS: Yes. 

MR. GLASGOW: They were not only used in a deposition but were 
left with the defendants for a period of time. | 

THE COURT: All right. 

MR. SACHS: We contest that, I understand, Your Honor. | 

THE COURT: You didn't contest their use at the deposition? 

MR. SACHS: No. 

* * 
[BY MR. GLASGOW: ] 

Q. Now, Mr. Thompson, at my request have you prepared an 
overlay which is merely pictorial of Exhibit No. 9? A. Yes, sir. 

* * * * * 

Q. Now, how did you prepare this overlay; and briefly describe 
what it shows. A. From my books I took the cut and fill stations and 
located them on this overlay showing the cut and the fill and the trees 
at the site as I saw it when I arrived. 
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Q. Now, what does the green color show? A. The green color 
63 shows the cut. 
_Q. And what does the red color show? 

THE COURT: Wait a minute, now. What do you mean by "it shows 
the cut?" Do you mean it shows where there had to be a cut to bring 
it to grade? 

THE WITNESS: Yes, sir. 

* * * * * 

THE WITNESS: And the red shows where it had to be filled to bring 
it to grade. 

BY MR. GLASGOW: 

Q. And what does the yellow show? A. Shows the trees that was 
on the project. 

* * * * * 

Q. Now, did the trees have to be removed? A. Yes, sir. 

* * * * * 

Q. Now, Mr. Thompson, does this overlay generally picture the 
conditions where there were cuts and fills when Mr. Elder came to the 
site? A. Yes, sir. 

* * * * * 
THE DEPUTY CLERK: It is marked Plaintiff's Exhibit No. 14. 
THE COURT: It will be admitted over objection. 

* * * * 

BY MR. GLASGOW: 

Q. Mr. Thompson, did Mr. Pollin have free access to the site 
when you came on? A. Yes, sir. 


* * * * * 


Q. Did he have free access to the site after January 2, 1959? 


A. Mr. Pollin's excavators had free access to the site except one 


section that I wouldn't let them go into. 
* * * * *” 
THE COURT: You mean you have got areas you wouldn't even let 
them walk on when you talk about access? 


THEWITNESS: There was one area had some choice gravel on it, 
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one little section down in the southeast corner, that I was going to use 
in stabilizingthe lower part, Varney Street, and the concrete companies 
was taking the gravel out free and at that particular time most all of 


the gravel had gone from the job, so we needed that gravel to grade 


Varney Street with. 

BY MR. GLASGOW: 

Q. Now, the Judge asked if we refused access. That means the 
right to come on the site. A. No, sir; no, sir, he wasn't refused no 
access to walk on the site. 

Q. Now, was he refused the right to bring excavators to a portion 
of the site? A. No, sir, only one section. 

Q. He had the right to excavate wherever he wanted on the site 
except the one area? A. Yes, sir. 

Q. And where is that area to which you have just referred? A. 
It's at Wahler Place and Wheeler Road. 

Q. And that would be referring to Plaintiff's Exhibit No. 9, that 
would be the southwesterly portion of the site? A. Southwest corner, 
yes. 

Q. Southwest corner of the site? A. Yes. 

* * * 
CROSS EXAMINATION 
BY MR. SACHS: 
* * * * * 

Q. Is it customary in your experience when a building project of 
this size is undertaken that the builder, in this case I gather that is 
Fairmount Steel Corporation, bring to the site prior to the commence- 

ment of actual construction a man of your experience? A. Onall 
jobs that the Fairmount Steel had that I worked for, I went to the site 
before anybody else. | 

Q. And your job essentially was to prepare the site for the laying 
of footings and the construction of the buildings, wasn't it? A. Yes, sir. 

Q. And that job was a necessary preliminary to actual construction, 


wasn't it? A. Yes, sir. 
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Q. Some of your duties involved things other than actual excavation, 
didn't they? A. Yes, sir. 

Q. And among those duties was the removal of trees, clearing of 

land, wasn't it? A. That is true,sir. 
* * * * * 

Q. Now, Mr. Thompson, did you, in performing your job as field 
superintendent -- you did things other than clearing and removing of 
trees, didn't you? A. Yes, sir. 

Q. You layed out the buildings, didn't you? A. Yes, sir. 

Q. And how do you -- and what did that mean -- I will rephrase 
that, it would be quicker. 

In order to lay out the buildings, you had to survey the property 
and fix the corners of the buildings to be constructed, didn't you? 

A. That's correct, sir. 

Q. And you had those corners to mark the elevations at which the 
foundations would be established -- created? A. Yes, sir. 

Q. And in order to -- you also had to lay out the streets, didn't 
you? A. Yes, sir. 

Q. And parking lots? A. Yes, sir. 

Q. And that involved surveying both laterally and topographically? 

A. Yes, sir. 

Q. And that is something that any building superintendent has to 
do regardless of excavation, isn't it? A. Yes, sir. 

Q. Anda good bit of your time from January until Ocotber of '59 
was devoted to that work, wasn't it? A. Yes, sir. 

Q. As a matter of fact, that was your principal work, wasn't it? 


A. Yes, sir. 


* * * * * 


Q. Now, Mr. Thompson, when you arrived on the job in January 


1959, was any work going on? A. Yes, sir. 

Q. Can you describe for us what was going on? A. Excavators 
known as Potts & Callahan and Mr. McDermott was removing dirt 
from the site at that particular time. 
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* * * * * 


Q. Was it obvious that considerable cutting had been done on the 
site before you got there? A. Yes, sir, after I found out later how 
high the job had originally been, there had been a lot of work done there. 

* ae * * * 

Q. And do you know how much equipment they had working there 
at that time? A. Well, McDermott had a shovel and some trucks. 
Potts & Callahan also had some trucks and a shovel, a loader nn 

THE COURT: Is Potts & Callahan one company? : 

THE WITNESS: Yes, sir. | 

* * * * * 

Q. And did others come while you were there? Let's take the 
period January ist to January 30, '59; did others come during that 
period? A. Reigel Construction Company came in anda fellow named 
King came in and on Mr. Davison's property the concrete companies 
was -- also came and took some gravel. : 

Q. When you speak of Mr. Davison's property you are talking 
about Parcel 230/42, aren't you? A. Yes, sir. 

Q. Which was the rectangular piece at the southeast -- southwest 
corner of the property? A. Yes, sir. 

Q. That was the piece that wasn't included in the original plan but 


was later acquired by Fairmount and now is a part of the project? 


A. Yes, sir. 

Q. And you said that the concrete companies were working in that 
area. What companies? A. District Sand & Gravel and Silver Hill 
was taking gravel over that portion. | 


* * * * * | 
| 


Q. Gravel is a very valuable material, isn't it? A. Yes, sir. 

Q. It is used as a construction ingredient? A. Yes, sit. 

Q. Aside from those two concrete companies, you -- can you 
mention other excavators who came during that six months prepared to 


take the fill, the non-gravel material which was suitable for fill? 
* * * * * | 
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THE WITNESS: The other ones that I only know by name, the Navy 
come and took some. 

* + * * *x 

Q. How about Green & Dyer? A. Green & Dyer come and took 
a little, I can't remember all of them. 

* * * * * 

Q. They were prepared and, in fact, they were prepared to take 
and in fact did take fill, materials that were there from wherever you 
would allow them, isn't thatso? A. Yes, sir. 

Q. Now, can you give us any idea of how much fill each of these 
people took? A. No, sir. 

Q. You kept no records? A. No, sir. 

Q. Youdid go around ahead of them putting in stakes that would 
indicate the elevations they were to cut to, didn't you? A. Yes, sir, 

the elevations that they would -- they undercut. 

Q. Beg pardon? A. I put in the elevations so they wouldn't under - 
cut. 

Q. So they wouldn't undercut? A. Yes, sir. 

Q. There was one occasion when they had -- there had been some 
undercutting before you got there? A. That's correct, sir. 

Q. But you didn't have any serious problem with it after you got 
there? A. No, sir. 

Q. These were professionals, these excavators, they were people 
who were in the business of excavating? A. That's correct. 

THE COURT: Just as a matter of information, did they bring 
engineers with them? How do they tell when they are undercutting? 

THE WITNESS: By my stakes, sir, the stakes I put in. 

THE COURT: How do they know how far they have cut? 

THE WITNESS: 'I put up a stake and say, cut four foot or five foot, 
whatever the case may be, and they won't dig no deeper than that. 
They may take it in three or fourfoot layers; after they take out each 
layer I replace the stakes so they wouldn‘t go down below the grade 


they have to cut to. 


* bd 


BY MR. SACHS: 

Q. Silver Hill Sand & Gravel Company was another company that 
came, wasn't it? A. Yes, sir. | 
Q. Now, when was it that you decided that you would retain for 
the construction the -- gravel that you spoke about when Mr. Glasgow 

was questioning you? A. I followed that gravel that was up on that 
corner. I knew it was there from the first day I got there. | 

Q. That was in the southwest corner of the property? A. | Yes, 
sir, also knew that there was a place on Varney Street that was any- 
where from 11 -- 6, 7, you know, the average was low. It had to be 
built up. | 
* * * ae * 

Q. Mr. Pollin was over there practically every day, wasn't he? 
A. I think so, sir. | 

Q. Would you say that he kept in constant touch with the progress 
of the work? A. I would say so. 

Q. You and he conferred about the progress periodically? A. Well, 
Mr. Pollin would come in and look at the excavation, then go away. 
Mr. Pollin didn't spend too much -- he'd just come over and on -- 


he came up, he was there a lot of times. 


* * * * * | 


Q. And you and he never discussed plans? A. No, sir, only on 


one occasion, he asked me to loan him some plan. 
Q. And that was after June 30, wasn't it, of '59? A. I don't know 
for sure. | 

Q. Wasn't that after the job was substantially done and after a 
question had arisen as to whether he had complied? A. The job was 
when I went over and listened to Mr. Pollin's plans, the job Was far 
from being done. | 

Q. Iam speaking of the excavating. A. Excavating was far from 
being done. | 
Q. You can't remember when that was? A. No, sir. 
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46 
Q. You do know that you never gave Mr. Pollina copy of the Dec- 
ember '58 final plans,did you? A. I gave Mr. Pollina copy of three 
sections of the S.P. 1, 2 and 3, is what I call it. 
Q. My question was poorly worded. I meant that you never gave 


him a copy of those plans until the occasion which you have already 
described? A. No, sir, Mr. Pollin never asked me for them. 
Q. Right. And you never gave them to him? A. No, sir. 


Q. Andso far as you know, he didn't have a copy? A. As far as 
I know. 

Q. He certainly gave no indication that he was paying attention to 
specific grades, did he? A. No, sir. 

* * * ak * 

Q. What was the title of Mr. Jackson? A. Superintendent, field -- 
construction superintendent. 

Q. When did he come on the job? A. I don't know the exact date 
Mr. Jackson came on the job. 

Q. Do you know approximately? A. Well, I know he came there 
prior to Elder working there. I don't know the date, March, April, 

something like that. 

* a * * * 

Q. And when he arrived did you and he discuss the retention of the 
supply of gravel on the southwest corner that you have referred to? 
A. I don't know if it was exactly when he arrived, but I know we 
discussed it. 

Q. And it was his opinion, wasn't it, that that pile should go? A. 
It was his opinion at first that that pile of gravel was going to be put 
in Varney Street where I wanted it put. 

Q. As you at first decided? A. Yes, sir. 

Q. Then did he change his mind? A. Later on some of it went 
to Varney Street and some went to the park. 

* * * * * 

We hauled it across Valley Avenue into the National Park, the In- 

terior Department. 
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Q. You mean Elders hauled it? A. Yes, sir. 

* * * * * 

Q. Allright, sir. Are you able to say how much of it was ‘hauled 
into the park? A. I don't know, sir. 

Q. Will you state again for us, if you please, Mr. Thompson, what 
part of the site, what part or parts of the site you turned Mr. Pollin's 
excavators and concrete companies away from? A. Southwest corner 
of the property. 

Q. Only the southwest corner? A. Yes, sir. 

* * * a * | 

Q. The 17,394 cubic yards was moved by Mr. Elder from one part 
of the site to another? A. Yes, sir. 

Q. And it is your understanding that Fairmount Steel paid Mr. Elder 
35 cents a yard for that? A. That is my understanding. : 

MR. SACHS: Right now, Your Honor, I say to you that it is my 
understanding that no claim is made here for that expense; no claim 
is made here directly for that expense. | 


* * * * * 


| 

Q. Now, how much, actually, was excavated by Mr. Elder from 

basements or in -- Let me rephrase that. 

In order that you could put your foundations into the buildings == 
A. He excavated one basement that was below the grade that went into 
the hole which was 445 yards of sand. The rest of the excavation, I 
think, if you have the figures, are the figures here, that was taken 
out of the terrace apartments of basement No. 9, building group No. 9. 

* * * * x* 

Q. Let's see -- (pausing) Iam sorry, yes, here you said on page 
129, you see the basements are 3654 would be the total of 9 and 4. 
That is the total of 9and 4. A. Yes, sir. | 

Q. Right. So your testimony then today as it was at the deposition 
is that Mr. Elder took off 3,654 yards from the site in order to enable 


you to put those basements into 9 and 4? A. I think you are -- let me 
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explain this thing now. The 445 yards of sand was taken to the park. 
That wasn't in the 35 cents a yard haul. 
* * * * * 

MR. SACHS: I think they are. I may be wrong at this point, but 
I understand that we are entitled to a credit for 3,654 yards for base- 
ment excavation and they talked about a credit of 445 yards. 

MR. GLASGOW: Your Honor, I think Mr. Sachs is confused. The 
445 cubic yards that were removed from the basement over to the park, 
we gave a credit for this morning. We said that that should properly 
be given. 

THE COURT: Yes. 

MR. GLASGOW: Now, the item of 3, 209 cubic yards -- and Mr. 
Thompson has already explained it and explained it in his deposition 
-- was moved from elsewhere on the site, did not involve off-site 
moval and we make no claim for that item. 

MR. SACHS: Isee. Mr. Glasgow straightened me out on that. 

THE WITNESS: Yes, sir. 

* * 
[BY MR. SACHS:] 

Q. What I am asking you is how much material was later removed 
from the area that his excavator was turned away from? A. I com- 
puted that for you. 

Q. Yes, you did. You remember at your deposition you said it 
was less than 10,000 yards? A. Yes, sir. 

Q. Later you calculated it to be 8,765 yards, didn't you? A. Yes, 
sir. 

Q. So you are testifying that Mr. Pollin was there ready to take 
away 8765 yards and you told his men they couldn't take it, right? 

A. Yes, sir. 


* * * * * 


Q. That was removed from the site, wasn't it? A. Not all of it, 


no, sir. The part was moved, some was moved to Varney Street, 
some to the park. How much, I don't know. 
Q. Of that 8,765 yards I believe you said the major part was on 
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the original piece of property and not on 230/42. A. The major part, 


yes, sir. 
Q. You are unable, I gather, to say how much was on 230/ 12 and 


how much was on the other? A. No. 
* * * * * 


THE COURT: So I can get a note cleared up on it, do you know how 
much of that was moved tothe park and how much was put in Varney Street? 

THE WITNESS: No, sir. There wasn't no record kept because the 
dirt was hauled for 35 cents a yard but it wasn't specified to any parti- 
cular point. 

THE COURT: Well, was the same charge made for the gravel 
hauled to the park as the gravel hauled to Varney Street? | 

THE WITNESS: No, sir, the gravel hauled to the park was: 50 cents 
a yard and gravel hauled to Varney Street was 35 cents a yard. 

THE COURT: Why can't you break it up from that? | 

THE WITNESS: Some of the dirt from other of the sections of the 
job was hauled at 35 cents a yard, too. There wouldn't be no way 
to get the exact total. | 

* * * * * 


Q. [BY MR. SACHS:] Have you studied the March 1958 layout plan 
which is marked here, I believe, as No. 3? A. Yes, sir. 


* * * * * 


Q. And have you made a comparison between it and the Because 
1958 plans? A. Yes, sir. 

Q. Isn't it a fact that the March 1958 plan presented a much simpler 
grading plan even though it required more excavation? A. well, it's 


a simple plan, I'll say it's simple but it would be in awful rough grade. 
* * * * *x | 


121 THE COURT: We will adjourn until 1:45 Monday. 
MR. SACHS: Your Honor, did I understand from what you | said =~ 
I would like to make it clear -- that we may borrow for the weekend 
the exhibits we have not seen before, although I am not sure I can get 
an expert over the weekend? 
THE COURT: I take it you have no objection? 
MR. GLASGOW: Absolutely none, Your Honor. 


* * * * 
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Washington, D. C. 
Monday, November 5, 1962 


* * * * 
125 Thereupon, 
EDWARD A. THOMPSON 
resumed the witness stand and, having been previously duly sworn, 
was examined and testified further as follows: 
ae * * * 
143 RECROSS-EXA MINATION 
BY MR. SACHS: 
* * * ok a 
144 Q. You don't know what Mr. Pollin was obligated to do by 
contract or what he was not obligated to do, do you? A. No, sir, I 
do not. 
Q. When did you first see a copy of Plaintiff's Exhibit No. 3, 
which is the preliminary layout prepared by Ben Dyer Associates in, 
I think, early '58?' A. That was prior to my deposition. I saw it in 
Mr. Glasgow's office. . 


Q. You never saw it while you were on the job, did you? A. No, 


Q. In your experience have you ever been asked to grade a 
piece of property or supervise the grading of a piece of property to 
such a plan? A. No, sir, I have not, sir. 

Q. That is not a grading plan at all, is it? A. It would be if 
it had distances showing you how to locate them, but you could take a 
scale and do it. It could be done. 

Q. If you did it, you would have to making up the grade yourself, 


wouldn't you? A. No, there is grades on there. 
* * * * * 


145 Q. But a grading plan has two-foot indications, doesn't it, 
indications on two-foot contours? A. Not necessarily, no, sir. 
Q. Their grading -- well, -- A. Grading plan can be taken 
from a contour plan, that is, a grading plan can be set up so there 


is not one contour line on it. 

Q. Allright, sir. This particular plan is entitled a preliminary 
layout. A. Yes, sir. | 

Q. It doesn't give the elevations of buildings, does it 2 A. I'll 
have to get up close. I'll have to see it -- no, sir, just gives the 
elevations of the streets, parking lots and the lawn, there is no ele- 
vations on the buildings, as I can see. | 

Q. And it is at a scale one inch equals 40 feet, isn't it? 

A. Yes, sir. 

Q. So there are distances of 80 and 100 feet where there is no 
real clear indication of what kind of grading should be done, is it? 
A. That's correct. | 

-*- * * * * | 
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147 Q. Now, you said at one point the excavators who Mr. Pollin 
had brought to the site cut too low? A. Yes, sir. | 


* * * * * 


Q. When you said that they cut too low, you meant they cut 


148 too low to the plans that you were following, didn't you? 
A. That's correct. | 


* * * 


HERMAN COHEN | 
called as a witness on behalf of the Plaintiff and, having been first 
duly sworn, was examined and testified as follows: 

* * * * 

DIRECT EXAMINATION 

,BY. MR. GLASGOW: 
Q. Mr. Cohen, please state your name for the record and 
149 your home residence. A. Herman Cohen, 7301 Park Heights 


Avenue, Baltimore 8, Maryland. 
Q. What is your connection with Fairmount Steel Corporation? 


A. Iam president of the Corporation. 
* * * 
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150 Q. Mr. Cohen, did you have Exhibit No. 3, which is a pre- 
liminary topographic plan, bearing a signature of Jack Pollin and 
dated March 17, 1958, prepared? A. Yes. 

Q. Was this document prepared in connection with any con- 
tractual arrangements between Mr. Pollin and Fairmount Steel? 
A. Yes. 

Q. Mr. Cohen, I hand you Plaintiff's Exhibit No. 1, which is 
a contract, and ask if this is the contract that applied to the purchase 
of the property shown on Exhibit No. 3? A. It is. 

Q. Did that contract provide for the preparation of the topo- 
graphic plan described as Plaintiff's Exhibit No. 3? A. Yes. 

Q. Was it necessary to enter into a subsequent document 
concerning the sales contract? A. Yes. 

Q. I hand you Plaintiff's Exhibit No. 2 and ask you if you can 

151 identify that document? A. Yes. 

Q. Now, what was the purpose of executing the escrow 
agreement ? 


* * * * * 


152 A. Well, at the time the -- we completed settlement, the 


terms of the original contract weren't completed. Mr. Pollin hadn't 


bought all the property that was supposed to go in, and he hadn't 
removed the excess fill in accordance with the contract, and we pre- 
pared the escrow agreement and left the money as security for him 
to perform all the conditions in the contract. 
Q. Who requested the escrow agreement to be performed -- 
* * * * * 
Q. -- be prepared? A. We did. 
Q. You requested that the escrow agreement be prepared? 
A. Yes, sir, to -- because at the settlement we prepared the escrow 
agreement to put the money in escrow as security for the performance 
of the contract. 
* 
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Q. Did Mr. Pollin, after the establishment of the escrow fund 
ever make any request for disbursal of funds from the escrow? 
A. Yes. | 

Q. Do you recall one or more occasions? A, Yes. | 

Q. Can you state the reasons -- | 

MR. SACHS: What reasons? May I ask Mr. clasgow what 
reasons? I don't think the question is clear. 

MR. GLASGOW: State reasons for requesting release of 
funds from the escro 

MR. SACHS: Does Mr. Glasgow mean the reasons that Mr. 
Pollin gave or the reasons that the witness inferred ? 

THE COURT: I assume he means the reasons Mr, Pollin 

154 gave in asking for it. 

THE WITNESS: No, Mr. Pollin had had several obligations. 
He said he had to meet them. One of them, in particular, was the 
fact that one of these mortgages was due on some piece of property 
that he had and he needed money for that, and another one was the 
fact that he had given a mortgage to the agents for their commission 
instead of paying the cash, he had given them a mortgage ona piece 
of his property and requested that we would release some money from 
the escrow fund in order to permit him to pay these agents rather 
than foreclose on his property. : 

THE COURT: Was that property involved in this suit? 

THE WITNESS: No, there was a different piece of property 
that he -- some place in Alexandria, as I recall, some place over 
in Virginia. | 

* * * 
156 CROSS-EXA MINATION 
BY MR. SACHS: 


* * * * 


160 Q. Was there anything unusual about your sending people 


to the site in advance of the actual start of construction? A. I don't 
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know whether you would call it unusual or not, but we discovered that 
early part of January that they'd removed fill from the area that 

they should not have cut. They undercut where buildings would be going 
and they cut in lower than the plan called for and we put Mr. Thompson 
to check to make sure that they would not remove the fill from the 


wrong place. 
* * * * * 


Q. Can you answer that question exactly? What plan did they 


undercut? A. This plan here, this here sign. 
Q. They undercut this plan of Ben Dyer's that was a part of 


161 the contract; is that what they undercut? A. That would be 


the plan that they undercut, either that or -- 
* * * * * 
THE WITNESS: The grading plan was raised. It permitted 


less fill to be cut than was originally called for. 
* * * * * 


162 Q. Now, you testified a minute ago, though, this is the plan, 


Exhibit No. 3, that was the one that was undercut. Do you want to 
change that testimony? A. Now, frankly, Iam not sure whether we 
at that time had the other plan or, rather, the other plan wasn't 
developed later which permitted less ofa cut. 

Q. Less excavation? A. Yes, sir. 

Q. You really don't know, do you, what plan you were operating 
under in December of '58 and January of '59? A. No, I wouldn't know. 

Q. Allright, sir. Do you know if you -- or you would know 
this: 

Prior to January 1st of '59, had you told Mr. Pollin of any 


changes in plans? 'A. I believe Mr. Pollin was kept informed. 


* * * * * 


Q. Why did you change these plans? Why did you change from 
this preliminary layout, Plaintiff's Exhibit No. 3, to the final plan? 
A. The architect came up with -- 
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163 Q. Was there some advantage to you in making that change ? 
A. I don't know whether we considered it any advantage or not. It 
is as they go along, the plan worked out that way. : 

* * * * * 

169 Q. Allright. At that time did you have an intention that he 
would cut the property and grade the property precisely to this 
Plaintiff's Exhibit No. 3? A. No, not precisely, within reasonable 
limits of it. 

* * * * * 
Q. Would you say your plan at that time was that he would 
rough-grade to that or fine-grade to it? A. To rough grade to it. 
* * * * * | 
Q. And then the agreement provided for the balance of the 
settlement, which is some 66-odd thousand dollars, to be held in 
escrow as security for the removal of the dirt required to be removed; 


is that right? A. That would be correct. 


* * * * * | 
| 


Q. I take it, Mr. Cohen, that your purpose in insisting on the 
escrow was to be sure that the grading that Mr. -- to be sure! that the 


excavation that Mr. Pollin was supposed to do would be done 7 ? 


A. Correct. 

Q. And you were satisfied that the escrow gave you that 
assurance, right? A. Yes, Iwas satisfied that -- yes, well, okay. 

Q. Allright, thank you. 

I now want to show you this Defendant's Exhibit Number 3 
for identification, called "Further Extension of Election Period," -- 

178. I'm sorry, I gave you the wrong one. Number 2, "Extension 

of Election Period," which you will notice is dated Blank of May, 
1958, unsigned, extends the election period to June 16th. Do you 
have recollection of that? A. I recall that there was -~ it was 
necessary to make some extensions. 

Q. Isee. Were those extensions at your request ? A. Yes. 

Q. And this Exhibit Number 3 extending the date to July 16, 
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do you identify that document? A. I assume that this would be 
correct because I will have to assume that those were -~ 
* ae * 5 * 

Q. And in February of 1959, you agreed, did you not, -- 
you instructed the escrow agent along with Mr. Pollin, did you 
not, to disburse $20,000 to Fairmount and $30,000 to Mr. Pollin ? 
A. That's correct. 

* * * * * 

Q. Didn't the escrow agreement provide that after the earth 
was removed or satisfactory arrangements made for its removal, 
if there was any excess left in the escrow, it would be devoted to 
paying the agent's commissions? A. That would be if there were 
anything left, that would be substantially correct. 

180 Q. Right, that was the agreement, wasn't it? A. I suppose 
that was the agreement, correct. 
* * * * * 


Q. Now, Mr. Cohen, in April -- Iam handing you Defendant's 
Exhibit Number 4 for identification and asking you to identify -- is 
a letter that you wrote to Mr. Yochelson in April of '59 authorizing 


him to disburse $5,000 -- authorizing him to pay the broker's 
commission. A. That's right. 

Q. Allright, sir, thank you. 

Now, I show you the document, numbered 6, called "Further 
Extension of Election Period." That is Defendant's Exhibit Number 
6 for identification, and ask you if that is an agreement that extended 

181 ~ the -- your election period to July 16, 1958? A. Yes. 

Q. And was that at your request also? A. Supposedly -- 
yes, it was. 

* * * * * 

THE COURT: Now, is this letter of April 14 that broker's 
commission on the property in Alexandria, or what? 

MR. SACHS: No, sir. 
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THE WITNESS: It was the commission on this but it was 
covered at that time, as I explained before, we -- they, Mr. Pollin 
had given a mortgage on the property in Alexandria someplace over 
there, and they were threatening to foreclose, and Mr. Pollin asked 
for release of this money to pay them so that they wouldn't foreclose 
his property. : 

THE COURT: The mortgage was on the Alexandria property 
but the commission was on the property in question here ? | 


THE WITNESS: Yes. : 


* * * * * 


MR. SACHS: Your Honor, may I direct your attention to 
paragraph 4 of the Escrow Agreement which says: 
"Should the Sellers fail to remove the dirt within 
the time herein provided, or obtain a contract satis-_ 
factory to the Purchasers within such time, and the | 
Purchasers are thereupon required to remove the 
dirt and charge the cost to the funds held as herein | 
provided, any excess of such funds, if such there be, | 
shall be applied first to the payment of commissions | 
as aforesaid, and the balance, if any, paid to the Sellers." 
* * * * * 
Q. [By Mr. Sachs:] Now, Mr. Cohen, this payment to the 
brokers that we have been discussing was pursuant to the provision 
I just read, wasn't it? A. No, sir. | 
Q. Oh, wasn't it? A. No, not at all ‘The -- this was strictly 
at the -- for the accomodation of Mr. Pollin to keep them from fore- 
closing on his property. 
* * * * , 
184 Q. The commissions that were paid by the escrow none to 
the real estate agents pursuant to your letter of April 14 did! come 


from the escrow money, didn't they? A. Oh, yes. 
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Q. Right now your point is that when you authorized Mr. 
Yochelson to pay that money to the real estate agents, you weren't 
admitting that the excavation had been done? A. No. 

Q. That is your point, isn't it? A. That's correct. 

* * * * * 

192 Q. Do you know if a computation was made of the amount 
of earth removable in order to bring the property to this Plaintiff's 
Exhibit Number 3? A. It is my understanding that there was a 
computation made. 

Q. Do you know when it was made? A. No, not exactly. 

193 Q. Is it possible that it was made after the settlement? A. It 
is possible. 

Q. Then is it possible that when you and Mr. Pollin entered 
into the escrow arrangement pursuant to which the 66,000 was deposit- 
ed, you didn't know how much earth had to be removed ? A. Thatis 
possible. 

Q. And he didn't know how much earth had to be removed ? 

A. That is possible. 
* * * * * 

Q. And you were satisfied to settle on the strength of the 
money that was held in escrow for that purpose, weren't you? A. Not 
exactly; that was additional protection. 

* * * * * 

194 Q. But between that time which was March of '58 and October, 
*58, you had seen what Mr. Pollin had done, hadn't you? A. Yes. 

Q. And you had seen how people -- how there was a demand 
for the materials on that property? A. Yes, sir. 

Q. So that isn't it fair to say in October '58 when you settled 
the contract and put the money into escrow that you were satisfied 
that that 66,000 was ample to cover any expense for removing the 


material? A. Asa matter of fact, I felt that it wasn't going to cost 


him anything; he was going to be able to get it done for nothing. 
* * * * * 
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ODELL ELDER | 
was called as a witness by the plaintiff and, being first duly sworn 
by the deputy clerk, took the stnad, was examined and testified as 
follows: | 
DIRECT EXAMINATION | 
BY MR. GLASGOW: 
Q. Please state your name and your employment. A. My 
name is Odell Elder. Iam the owner of Elder Construction Company. 
Q. You are an earth excavation firm? A. Yes, sir. | 
* * * * * 
200 Q. How long have you been engaged in the business of earth 
excavating, Mr. Elder? A. Well, I have been in business since 1950. 
Q. Did you submit a written proposal for the removal of 
earth from the Valley Green Apartment project located in Southeast 
Washington? A. Yes. | 
Q. Prior to making your written proposal, did you make an 
inspection of the site? A. I did. 


* * * * 


THE COURT: When did you make your inspection? _ 
* * * * 


THE WITNESS: It was in July, 1959; the exact date now I. 
just don't recall. 


* * * * ‘ 

Q. [By Mr. Glasgow:] Will you briefly describe the physical 
conditions of the site at the time you made your inspection in June, 
1959? A. Well, asI said, it was stumps over the whole area 
scattered around loose, some of them were pushed up and some 
trees to be taken out. | 

Q. Was the site flat or -- A. Ohno, no. | 

Q. Topographically, what was the condition of the site %y 


A. It was very rough, very rough. 
* * * 

| 

| 


Washington, D. C. 
Tuesday, November 6, 1962 


* * * * 
216 ODELL ELDER, 
the witness on the stand at adjournment, resumed the stand and 


further testified as follows: 
BY MR. GLASGOW: 
Q. Mr. Elder, what type of equipment did you use for removing 
earth that was taken off site? A. 2-D with 20-caliber pans. 
Q. Did you use a front end loader with trucks also? A. Yes, 


sir. 

Q. Now, the type of equipment that you used, what would be 
the limitations as to grading within terms of a half a foot or 2 inches 
or 1 inch of the grades established for the load case? A. Well, that 
would be pretty hard to do. It would be about impossible. You could 
do it but it would take too much time. 

Q. If you graded within 6 inches of the finished grade ? A. Six 
inches to a foot, roughly, yes. 

Q. That is the type of grading that you accomplish with the 
pan type of equipment? A. That is right. 

Q. What capacity did the pan type of equipment have ? A. Well, 
it's called a twenty-yard. But we averaged it up as 16 yards. 

217 Q. The trucks, what was the cubic yard capacity of the trucks ? 
A. Well, the capacity of them, they are rated as 10 yards. But we 
wrote that down also to 8, I think. 

Q. Do you feel that that was a fair arrangement based upon 
your experience? A. That is what we decided. Oh, yes, I thought 


so. 
* * * 


CROSS -EXAMINATION 


BY MR. SACHS: 
* * 
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220 Q. To what refinement did you grade this job? A. Well, I 
would say some of it we put it on grade as close as they wanted it. 
Q. How close was that? A. Some of it would peobeteye 
on grade. 
Q. Exactly? A. Well, close enough for them to dig the 
footings, yes, sir. They were satisfied. | 
221 Q. How rough did you leave some of it? A, Some of] it was 
probably left a little high. They had to leave some of it high because 
when we cut these basements out, if you understand it, they are a little 
bit wide. So we have to cut three to four foot wide to give the men 
room to work in the footings. In that way we have to push back enough 
surplus dirt. | 
Q. Aside from the basements, how high did you leave the job? 
A. Some of them, as I just said, we put them close enough on grade. 
Some of them we left high. | 
Q. How high? A. Well, about that I just don't sca But 
anyway they were satisfied. We were moving the dirt by the yard. 
Q. Would it be fair to say that you put the property to exactly 
the grade that they asked you to put itto? A. Well, yes. 
* * * * * 
Q. Now, how much would the price have been if you had been 
asked to rough-grade that job? | 
* * 
A. Well, probably 45 cents. 
Q. Probably? A. Yes. Possible. 
* * * * 1 
Q. Suppose you could have left it two or three foot overall? 


A. Probably 40 cents. 
* * * * * 


223 Q. The price would have been at most half of 50 cents, 
| 


wouldn't it ? 


* 
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‘Q. And yet a person experienced in this business, as you or 
he, can sometimes make a reasonable estimate, can't he? A. Well, 
he could. But we had no way of doing it at that time because Mr. 
Pollin was in there, right after we got started. In and out. Moving dirt 
out. 

Q. You say Mr. Pollin was in and out? A. Yes. 

Q. That is after you started the job? A. After we started, 
yes. And before. 

* * ok * 
REDIRECT EXAMINATION 
BY MR. GLASGOW: 

Q. Were other excavators permitted on the site after you 
commenced excavating? A. Were the others? 

Q. Yes. A. Yes. 

Q. Were they people that Mr. Pollin brought there? A. I 
suppose they were. They came from Fairmount Steel. Iam sure 
they come through Mr. Pollin. 

Q. Did you complain about the fact that they were on the site ? 

* * * * * 
A. Yes. Hauling. That is the main thing, and a lot of times we would 
have a haul load and that would be in a particular area where they 
would want to cut at and they would cut our haul loads out and cause 
a little extra work. I did complain a few times to Fairmount Steel 
and Mr. Jackson. 

Q. Did Fairmount Steel ever tell you anything about stopping 


those people ? 
* * * * * 


A. About stopping Mr. Pollin? From digging there ? 
Q. Yes. ‘A. No. The only thing Mr. Jackson told me, he 
said we can't stop them from digging. We don't want to stop them but 


we want to keep them out of your way. I said something has got to 
happen. They are going to have to dig on one side and we will have 
to dig on the other. We both can't work in the same area because 
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different workmen and different types of equipment. 
* * ok * 

236 RICHARD SAMUEL DAVISON 
called as a witness on behalf of plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

237 DIRECT EXAMINATION 

BY MR. GLASGOW: 
Q. Please state your name and address. A. Richard Samuel 
Davison, 2404 Shellydale Drive, Baltimore, Maryland. 
Q. What is your connection with the plaintiff, Fairmount 
Steel? A. Iam an employee of Fairmount Steel. 
Q. In what capacity do you serve? A. Project engineer. 
Q. You hold an office? A. I am the assistant secretary. 
* * * * * 

238 Q. When were you first assigned to the Valley Green 
Apartment project? A. About February 1958, I first became 
acquainted with it. | 

Q. In the course of your work as project manager for Valley 
Green Apartments did you become acquainted with the grading plan 
bearing the signature of Jack Pollin? A. Yes. 

Q. Dated March 17, and identified in this proceeding as 
Plaintiff's Exhibit No. 3? A. Yes. 

Q. Do you know the reason for the preparation of the plat 

239 designated Plaintiff's Exhibit No. 3? A. Yes. | 
Q. State briefly your reasons. A. This plat was attached to 


the contract, and it was to become part of the contract as far as 


grading was concerned. 

Q. Did there come a time that this plat was changed? A. Yes, 
there was a time when this plat was changed. This plat was strictly 
a preliminary plat showing the maximum amount of earth which would 
be removed from the job. We had subsequent plans which changed the 
amount of excess dirt to be removed and these plans changed it down- 
ward. These plans were also availavle to Mr. Pollin and they 


were on the site. We expectec' that Mr. Pollin was going 'to remove 
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the excess fill only to the extent shown on the revised plans. 

Q. Did Mr. Pollin remove the earth from the site as required 
under Plaintiff's Exhibit No. 3, or the amended plans? A. No. He 
did not. 

* * * * * 
Q. Does the escrow agreement provide for the removal of 
240 dirt from the subject property? A. Yes, it does. 

Q. Does it specify a date by which this was to be accomplished ? 
A. Yes, it does. 

Q. Had Mr. Pollin complied with the earth removal by January 
1, 1959? A. No, he had not complied with this. 

Q. Had you expected Mr. Pollin to complete the grading by 
January 1, 1959? A. No. We had not. Prior to January 1, '59 I had 
acquainted Jack Pollin with the fact that our construction would not 
proceed for four or five or possibly six months. Therefore he was 
aware, and I also told him at that time that an engineer would be re- 
quired to be on the site for the supervision of his grading people. 

Q. Did Mr. Pollin have a competent engineer on the site at 
any time prior to you advising him that an engineer was required ? 

A. No, he didn't. 
Q. Did Mr. Pollin indicate that he would put his own field 


engineer on the site? A. No, he never did. 

Q. What action did you take? A. We instructed Mn. Ed 
Thompson to report to the site January 2, '59. 

Q. Could Mr. Pollin have fulfilled his contractual obligations 


to bring the property to the specified grades without the service of 
an engineer on the site? A. No, he definitely couldn't. 
* * * Bd * 

Q. After January 1959, were there any occasions when you 
contacted Mr. Pollin concerning the progress of earth removal? 
A. Yes, there were a number of occasions when I did speak to him 
at the site, or in Mr. Yochelson's office. There were two or three 
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such occasions. And on each one of these occasions Mr. Pollin said 
that there was nothing to worry about, the job was going to be taken 
down to the grade, just stop worrying about it. 
* * * * * 
THE WITNESS: These conversations took place between 
January 1, '59, and -- and up till July in 1959. Also there 
were two or three meetings in Mr. Yochelson's office. I can't re- 
collect the exact dates. 
THE COURT: When he said he would take them down to grade, 
what was he talking about? 7 
THE WITNESS: He was talking about having his excavators 
remove the excess dirt which would be required to bring it down to 
the final grading plan that we developed. | 
THE COURT: That was what? Is that Exhibit 7-A, -B, and -C? 
THE WITNESS: Yes. 
THE COURT: Was he ever given a copy of that? 
THE WITNESS: I know that he was made aware of it and I 
also know, my personal knowledge, that I gave Mr. Donald Nolker 
in December these exhibits, and I specifically asked Mr. Nolker to 
get in touch with Mr. Pollin and give him these exhibits. 
* * * * * 
BY MR. GLASGOW: i 
Q. Mr. Davison, did you have occasion to write Mr. Yochelson 


248 and to write Mr. Pollin concerning the delays in excavation ? 
| 
A. Yes. 


* * * * 

Q. What happened as a result of writing the letter identified 
as Plaintiff's Exhibit 17for identification? A. I don't think anything 
happened. @; | 

Q Q. Did Mr. Pollin complete the grading? A. No. | 

THE COURT: Who was that written to? | 


MR. GLASGOW: Mr. Yochelson. 
* * * 
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MR. GLASGOW: That is correct, Your Honor. 
MR. SACHS: Your Honor, we concede that the information 
got to Mr. Pollin. 
* * 
249 BY MR. GLASGOW: 
Q. I hand you a letter dated July 1, 1959, addressed to Mr. 
Jack Pollin, with a receipt for certified mail attached, and ask you 
if you addressed and mailed that letter? A. Yes, I wrote the letter. 
Q. Was it delivered to Mr. Pollin? A. I think that this 
letter was refused. I am not sure. I think it was. I think we have -- 
yes; the envelope. We got it pack. Yes. I mean this letter wasn't 
delivered to Mr. Pollin. He refused it. It was unclaimed. Even 
250 though it was certified. 
* 5 3 * * * 

251 ~ Q. Mr. Davison, as a result of the letters referred to as 
Plaintiff's Exhibit 17, 18, 19-A and 20, were any meetings held at 
which Mr. Pollin was present? A. Yes. On July 7, in Mr. Yochelson's 
office, Mr. Pollin, Mr. Herman Cohen and myself had a meeting. At 


this meeting we told Mr. Pollin that we could no longer delay the 

removal of the excess dirt from the site and that we had received 

bids, we were going to take the lowest bid, we were going to proceed 
with the excavation and any costs incurred as a result of the 


work we had to do we were going to charge Mr. Pollin with it. 

Q. Did you select the lowest bid ? A. Yes, we did. 

* * * * * 

Q. Was Mr. Pollin's excavator permitted on the site after 
the excavator that you awarded the lowest contract was given that 
award? A. Yes; he could bring his people on the site. 

* * * * * 
255 Q. Was there any conversation with Mr. Elder concerning 
256 the extent to which he would be required to bring the site 
to finished grade as distinguished from buildable grade? A. No, 
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there wasn't any conversation. We never had expected that he was 
going to fine grade the project. Usually, in these bid forms, many 
times the bids will have "Grade to within two-tenths." It is just standard 
procedure on occasions and we never expected him to do anything like 
that. | 

* * * * * 

260 Q. Did Fairmount Steel incur other costs in connection with 
the fine grading of the site? A. Yes, they incurred other costs in 
the grading and the fine grading of the site. 

Q. Have you at my request prepared a summary sheet 
setting forth additional items of cost for grading, for earth removal 
from the site? A. Yes. : 

* * * * * 

262 THE COURT: I don't see how it operates in your favor or 
disfavor. It seems to me that here Mr. Glasgow has claimed that you 
are responsible for some thirty-eight, thirty-nine or forty thousand 
dollars for removal of dirt that Mr. Pollin was supposed to remove 
and has submitted a bill which is summarized in this Plaintiff's Exhibit 
No. 22. | 

Now, you have tried to contend and have got some evidence on 
cross-examination that these charges were for more than rough grading. 
They actually required fine grading and the inference being that in this 
balance, which now appears to be $37,779.20 for earth removal was 
included -- earth removed for fine grading and surfaces for fine grading. 

Now, I take it that what Mr. Glasgow is just getting ready to do 
is to show that fine grading was paid for over and above this and it is 
certainly proper for him to do so, if he can, | 

MR. SACHS: Surely, Your Honor, we are entitled to some notice 
of that before the trial. There has never been any suggestion that any 
documents would be offered in support of such a theory. | 
THE COURT: Well, I don't think that every document that tends 
to prove the case must be disclosed at pre-trial. I think the documents 
| 
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that may clear their claim must be shown but, as you prepare your 
case, you will see that there are other things that become necessary 

263 and you prepare them and get ready to submit them and I 
don't see how this prejudices you in the slightest. 


* * * * 


BY MR. GLASGOW: 
* * * * * 

Q. And have you brought here today all of the checks and 
invoices supporting the expenditures shown in the Summary sheet ? 
A. Yes. 

Q. Is this the summary sheet that I hand you? A. Yes, it is. 

* * * * * 

Q. Would you briefly explain how you prepared Plaintiff's 
Exhibit No. 23? A. Yes. What we did was take all the billings and 
paid bills to Hutchison Brothers. They were broken down into three 
categories, backhoe, crane, and dragline, truck rental, bulldozer and 
loader. What we consider further rough grading had to do with the 
truck rental and the bulldozers and loader. 

Regarding Housing Engineering's bill, there was a bulldozer 
driver who was on the job. Housing Engineering billed Fairmount 
Steel for the time spent by the operator at the rate of $12.00 an hour 
and the dates from the time the bulldozer operator started work in 
1959 until he finished the job in 1961 are listed and the amount of 
that is $31,362. 

B & B Excavators were on the job from the start of the job 
and they excavated footings on the job and a little bit -- very little 


bit of pavement work. I would like to point one thing out -- 
* * * * * 


266 THE WITNESS: I would like to point one thing out and that 
is that this is more or less in a still rough grading form. In other 
words, I did not bring bills with me today which had to do with the 
actual fine grading. Fine grading on the job was done by hand labor 
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which Fairmount Steel paid for and it also was done through rental 
equipment rented from Wilson's Nursery. 

These bills would bring the grade to roughly where you'd have 
two-tenths, two-tenths of a foot. Also the truck rentals, $12,844.11 
paid to Hutchison Brothers has to do chiefly with additional excess 
dirt moved off the job. Some of this was moved on the job to certain 
areas but a great proportion was moved off site. I don't know how much. 

* * * * * 
CROSS-EXAMINATION | 

BY MR, SACHS: 

* * bd * * 

Q. Are you related to Mr. Herman Cohen? A. He's an 
uncle-in-law. 

Q. He is your father-in-law's brother? A. That's correct. 

Q. And your father-in-law is another -- he and your father-in- 
law are the principal owners of this company? A. That's correct. 

* * ok * * 

Q. You saw the property before it was purchased ? A. Yes, 
I did. : 

Q. And did you participate with -- in conferences with Mr. 
Pollin about its acquisition? A. Yes, I did. 

Q. And about the contract that was executed in February or 
March of '58? A. Yes, sir. 


Q. And in those conferences, do I understand correctly, that 


the participants were you and Mr. Pollin and Mr. Herman Cohen? 
A, And Mr. Maurice Henkin. : 
* * * * * 

Q. Who represented Fairmount Steel? A. I think jointly 
Mr. Pollin and Fairmount Steel used Mr. Irving Yochelson. 

Q. In your conversations with Mr. Pollin, prior to buying 
the property, prior to the contract of February and March "58, I take 
it, then, that you learned from him the history of this property and the 
history of how it had been excavated? A. Learned from who? 
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Q. And you wrote a letter to Ben Dyer dated October 15, 
which is marked Defendants' Exhibit No. 10, didn't you? This 
exhibit is a copy of the letter. A. Yes, I wrote him. 

Q. Asking him to make that computation? A. Yes. 

Q. And you asked him in October 1958 to make the compu- 
tation based on the exhibit, original exhibit? A. That's correct. 

Q. Plaintiff's Exhibit No. 3. 

And at that time you knew, didn't you, that your plans had 
been revised and that you didn't expect to go ahead with any building 

project based on Exhibit No. 3, didn't you? You-fsnew that? 

* * * * * 
A, Yes, we knew. 

Q. But nevertheless your question to Mr. Dyer was that he 

compute based on Exhibit No. 3, is that correct? A. That's correct. 
* * * * * 

Q. * * * With reference to the plans, -- I want to get that 
clear -- I understood from you this morning that you asked -- your 
testimony was -- over my objection -- that you asked Mr. Nolker in 
December, '58, to give a copy of the plans to Mr. Pollin, is that 
correct? A. That is correct. 

* * * * * 

Q. Well, you do know that as you received the developing 
plans in July and December of '58, you did not deliver them to Mr. 
Pollin, did you? A. No. 

* * 
A. Did you say December of '58? 

Q. Yes. A. No, I disagree with that. December, 1958, plans 
I gave to Mr. Nolker. 


* * * * * 


Q. December of '58. Your testimony is that at that time, 


although I objected to this testimony, you asked Mr. Nolker to give 


it to Mr. Pollin? A. Right. 
* * 
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311 Q. Well, do you remember when I took your deposition, 
Mr. Davison, on November 8, 1960, I said to you at page 38, bottom: 


Q. Are you saying, so far as your under- 
standing was concerned, Mr. Pollin's obligation 
under the contract was to grade to the latest plans, 
not to the first plan? 
You said: 
A. That's correct. 
Do you remember that? A. Yes. 
Q. I take it that is your testimony? A. That's ret 
Q. Then did I say: 
Q. As you received plans in July and 
December of 1958, did you deliver them to Mr. Pollin? 
You said: 
A. No; we did not deliver them to Mr. Pollin. 
I believe Mr. Pollin received plans from our 
engineer. 
Q.. Mr. Thompson? 
A. Yes. 
Q. On what do you base that belief? 
A. From what Mr. Pollin has produced Se | | 
* * * * * 
Q. Now, do you want to change that testimony today? A. No, 
I would further like to enlighten on it -- i 
Q. Goahead. A. -- because it is important. At the time I 
gave that testimony, I forgot completely that I had given Mr. Nolker 
plans. I had given Mr Nolker plans and Mr. Nolker -- well, I don't 
-- I will goon. Mr. Nolker specifically told Mr. Pollin about -- 
Q. Just a moment. I am not asking you for anything that 
Mr. Nolker told Mr. Pollin unless you were there and you heard it. 


Did you hear it? A. No, I wasn't there. 
* * * 
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Q. The next is your answer: 

A. Yes; Mr. Pollin did really tell the 
excavators. He tried to tell them to take fill 

from areas where he shouldn't have told them to. 

Q. Why shouldn't he have told them to? 

A. Because he told them to take fill from the 
areas where we had buildings. 

Q. You mean Mr. Pollin didn't read the plans? 

A. Mr. Pollin misread the plans or didn't read 

them at all. Ican't say which. Iam not Mr. Pollin. 

Q. Now, lam asking you if the arrangement between 
you, between Fairmount and Pollin broke down because he didn't 
really tell the excavators to come in and remove material? 

* * * ss * 

A. No, that isn't right. 

Q. Well,'then, just what was Mr. Pollin's responsibility, 
in your understanding, in regard to supervising the excavators 
after January 1, '59? A. He was supposed to bring the property 
down to the proper grade. If it required -~- whatever it required in 
order to do that, we looked to him to do. However, we tried to 
cooperate with him by putting Mr. Ed Thompson on the job. 

* * * ak 2K 

Q. Mr..Davison, when you sought these bids in June and 
July, to do the work that you claimed Mr. Pollin hadn't done, did 
you write for the bids or was it done orally? A. I think the people 
came by the site. We didn't write. There wasn't any written invita- 
tion to bid. 

* * * * * 

Q. Did you, in behalf of the corporation, instruct anyone to 

seek bids for rough grading of the site at that time? A. Yes, I told 


Mr. Jackson to look around for somebody to do some grading, rough 


grading work. 
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75 
Q. And was it pursuant to those instructions that he obtained 
the bids which you later sent to Mr. Pollin through Mr. Yochelson ? 
A. Yes, sir. ! 
* * * * 
JOAB JACKSON | 
called as a witness on behalf of the Plaintiff and, having been first 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. GLASGOW: 
Q. Will you please state your name and Been eanentt for the 


record? A. Joab Jackson, and Construction Superintendent. 


* * * * * 


Q. What company are you connected with? A. I am connected 


with Fairmount Steel and an associate company. 

Q. Were you the job superintendent for the Valley Green 
Apartment project in Washington, D. C. ? A. Iwas. 

Q. When did you come on the project? A. In June 1959. 

Q. Will you briefly describe the condition of the site when 
you came on in June 1959? A. I looked over the site with the idea 
of starting construction and after inspecting the site I found that -- 
the over-burdenonthe job was so great it was impossible for me 
to start. | 

* * * * jx 

Q. Was there any time that Mr. Pollin or excavators re- 
moving earth for him, refused access to the site? A. There was not. 

Q. Were there any locations on site where Mr. Pollin was 
refused permissionto remove material from the site? A. There were. 

* * * * * 

Q. Referring to Plaintiff's Exhibit No. 3, where would it be 
in relationship to Wheeler Road? A. At Wheeler Road and -- Wheeler 
Road and Wahler Street. | 

Q. That is the southwest portion of the site? A. Southwest, 
that would be, yes. 
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Q. What was the reason for refusing access to that portion 
of the site? A. Well, we were to use -- use the dirt from that par- 
ticular area to fill Varney Street, use it as a fill on Varney Street. 

* * * * * 

Q. Was some moved to the park? A. There may have been 
some moved to the park, yes. 

Q. Have you, at my request, made a computation to determine 
the amount of earth removed from this area that was placed in Varney 
Street? A. I did. 

Q. And do you have your computations here today with you? 
A. Ihave a memory of the computations. I haven't got my compu- 
tations with me. 

Q. What was the figure? A. 8,000 yards was put in an area 
in Varney Street, area that I pointed out. 

* * * * * 

Q. Now, for purposes of clarifying the record, do you have 
a recollection of Mr. Thompson's computation as to the amount of 
earth that was in the so-called gravel bank which is in the area 
immediately adjacent to Wahler Place and Wheeler Road? A. 8,700 
yards. 

Q. 8,700 cubic yards? A. That's correct. 

Q. Is this the area that you have testified that was used in 
part in fill in Varney Place? A. That's correct. 

Q. Now, how much of the total from the area that we have 
just described was placed in Varney Street? A. Figure shows 8,000 
yards. My computation shows 8,000 yards. 


Q. How much was hauled to the park? A. If the original com- 


putation was 8,700 yards, if that is correct, then 700 yards was hauled 
to the park. 

Q. What instructions did you give the earth excavators when 
they submitted bid proposals for earth removal? A. We were going 


to grade the area, rough grade the area. 
* a * 
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362 Q. What instructions did you get as to the type of grading? 
A. They wanted a rough grading job and this meant grades within 

a foot, 18 inches, was acceptable. : 

* * * ¢ 


CROSS -EXA MINATION 
BY MR. SACHS: 
* * * * * 
Q. Well, I gather -- I don't understand this. When you 
talkedto these people who later submitted bids, did you tell them 
what you wanted them to bid on? A. Oh, yes, a rough grading job. 
Q. You told them a rough grading job? A. That's correct. 
Q. Did you show them the plan? A. Yes. 
Q. And you said you wanted a rough grade to these pans? 
A. Yes. 
Q. And were they the plans that you finally built ne A. That's 
right, sir. | 
@. The December 1958 plans of Milton Schwartz? A. That's 
correct. i 
Q. Now, did they question you or did any of them question 
you about what you meant by rough grading? A. No,I don't think 
that -- think it is understood with an earth excavator, where you 
are doing mass excavation of earth that this is an accepted method 
of doing this. | 
Q. Yes, is that what your understanding was? A. Yes. 
Q. That there would be rough grading? A. That's right, sir. 
Q. Now, you don't contend that a variation of two-tenths of 
a foot is a rough grading, do you? A. No, | 
~ * * * * 
368 Q. Did you ever see this original layout, this original plan 
of March 1958, have you ever seen that, called Plaintiff's Exhibit 
No. 3, that Iam now showing you? Have you ever seen this? A. Yes, 
I have seen it. | 
Q. Now, if you told somebody to rough grade to that, it 
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wouldn't mean a variation of a foot or 18 inches, would it? A. Yes, 
it would. 
* * * * * 
369 Q. * * * Is it your understanding that an excavator will 

bid one price if he is fine grading and another price if he rough grades ? 
A. Definitely. 

Q. Why is that? A. Because mass removal of dirt where 
there is yardage to be moved that can be moved with certain types 
of equipment, is a different price than moving dirt that has to be 
moved in small quantities to reach a finished grade. Itis equipment, 
when you get past the stage of rough grading into finished grading, 
then the volume of dirt, you don't bid on the volume of dirt to be 
moved, you have to bid on the amount of work it takes to move the 
dirt to finish the grade position. 

Q. There is more labor involved in fine grading, isn't there ? 
A. Yes, there is more equipment. 


* * * * * 


370 Q. Now, these bids that you got were all on the basis of 


fine grading, weren't they? A. No, they were the basis of rough 
grading. 


[ Filed May 16, 1963] 


385 Washington, D. Cc. | 
Wednesday, November 7, 1962 


* * * 


JOAB JACKSON 
resumed the witness stand and, having been previously duly sworn, 
was examined and testified further as follows: | 
CROSS EXAMINATION 
BY MR. SACHS: 
* * a * * 

Q. I gather -- Iam correct, am I not, in my understanding that 

the area you described had a lot of gravel in it? A. That's correct. 
* * * * * 

Q. Ibeg pardon? A. I discussed it with Mr. Thompson, 

Q. And he told you that he'd reserved that for use on the project, 
didn't he? A. We had discussed it together that the site would use 
this particular gravel for Varney Street. | 

Q. When you first got there, you wanted to remove it, didn't 
you, and he told you that he had decided to keep it ? 

x * * * * 
A. I didn't want him to move it because I wanted to reserve it for 
Varney Street. | 

* * * * * | 

Q.  . Allright, sir. In any event, after you got there, is it 
your testimony that you then did everything you could to have that 
material removed immediately ? A. No. | 

Q. You didn't? A. No. 

Q. You did everything you could to keep it there? Did you? 

A. For use in Varney Street. 

Q. Yes. Now, after you came there, did any of Mr. Pollin's 

excavators come and seek to remove that? A. I think Mr. King tried 


to remove some of the gravel in that area. 


Q. And you kept him from it? A. I stopped him from doing so. 
* * * * * 
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REDIRECT EXAMINATION 
BY MR. GLASGOW: 
Q. Did you have occasion to require further excavation after 
Mr. Elder left the job? A. I did. 
Q. Who performed further excavation from the site? A. We 


hired, on an hourly basis, trucks from Hutchison and a bulldozer 


from Hutchison. Also, Housing Engineering, we hired a front-end 


loader. 
* 


DONAL NOLKER 
called as a witness on behalf of the plaintiff and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GLASGOW: 
Q. For the record, please state your name and present occupation. 
A. My name is Donal Nolker. Iam employed as area supervisor. 
* * * * * 

Q. You say you are area supervisor; for what company ? 

A. For Silver Hill Apartments, Valley Green Apartments, Eastern 
Avenue Apartments, and Benning Road Apartments. 
* * * * * 

@. And have you ever met the defendant, Mr. Jack Pollin? 

A. Yes, I have. 

Q. Did you have occasion to seek Mr. Pollin out in late December 
1958? A. Yes, I did, sir. 

Q. What was the occasion of that meeting? A. I was under 
direction from Mr. Davison to deliver a set of plans to Mr. Pollin. 

Q. Ihand you three sheets of plans and ask you to look at those 
plans and ask if you can identify them? A. Yes, Ican. These are the 
plans that were given to me by Mr. Davison to deliver to Mr. Pollin. 

Q. Did you attempt to -- excuse me. I'd like the plans marked 
for identification Plaintiff's Exhibit No. 27. 


* * * 
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MR. SACHS: Are they the same as 7-A, B and C? 
MR. GLASGOW: Yes. 
BY MR. GLASGOW: 

Q. Mr. Nolker, what do the three sheets purport to show? 
A. They show the location of the buildings and it's referred to as a 
site development plan, shows the location of the buildings, the side- 
walks and parking areas, the streets, and also gives you the grades. 

Q. And are they identified as sheets, S.P.2,3and4? 
A. That's correct. 

Q. And what date do they bear? A. They bear December 15, 1958, 


Q. Did you endeavor to deliver the plans to Mr. Pollin? nN Yes, 
I did. | 
Q. What happened? A. Well, when I finally located Mr. Pollin, 
I located him on the site and told him I had a set of plans Mr. Davison 
wanted him to have, and he told me that he, frankly, didn't need the 
plans, didn't want them. | 

Q. Did he refuse to accept the plans? A. Yes, he did. 

Q. What happened to the plans after that? A. I carried the 
plans back, put them in my desk drawer at the Silver Hill i 
and they remained there. | 

Q. Did you advise Mr. Davison that Mr. Pollin had refused to 
acceptthe plans? A. Yes, I did. 

Q. Following December 1958, did you have further occasions to 
go to the Valley Green Apartment project site? A. Yes, I did. I went 
over there a couple of times with Mr. Davison to see how the work 
was progressing with removal of the dirt, and in January, when Mr. 

Thompson -- this was January of '59 -- when Mr. Thompson was 


assigned to the job, I went over there and assisted him quite frequently. 
| 
* * * * * 


Q. How frequently did you visit the site? A. I visited the site, 
oh, two or three times a week, but not for any specific length of time. 


I went over there mainly out of my own curiosity to see if I could assist 
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Mr. Thompson and see if he needed help or materials or stakes, or 
anything of that nature. 

Q. Do you recall the recording of any of the cuts that were 
required on the site? A. Yes, Ido. I recall some of them that stood 
out as being ridiculous amounts of dirt, in my opinion, to have to move 
to build a building. Some of the cuts were 15, 18 foot deep. 

Q. Were they over substantial areas? A. Yes, they were. I would 
say the upper portion of the project there, the entire portion had very 
large cuts, in my opinion. 

* * * * * 

Q. Did you take any motion pictures of the site? A. Yes, I did. 

Q. When were the motion pictures taken? A. They were taken 
either in late February or early March. 

* * *x * * 

Q. Ibeg your pardon? A. Of 1959; Iam sorry, because I had 
Christmas of '58 pictures on it. 

* * * * ok 

Q. Are you in a position to set the pictures up to show the Court ? 
A. Yes, Ihave a projector with me, sir. 

MR. GLASGOW: Your Honor, would it be helpful to have these 

pictures shown at this time ? 

THE COURT: Well, there has been a suggestion by defendant 
that we might look at the site. This might be better. These were taken 
in April of '58? 

THE WITNESS: March, sir; it was either late February or early 
March of 1959, sir. 

THE COURT: All right, we will look at them. 

* * bd * * 
MR. SACHS: Your Honor, I'd like the record to show my objection 


to this; not only have I never seen these pictues, I have never heard of 


these pictures before, and it seems to me -- I have been proceeding 


on the fact that the pre-trial rules apply. It seems to me that the plain- 
tiff in this case is proceeding in utter disregard of pre-trial rules and 
I have been considering that we have been limited to them. 
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THE COURT: Well, weren't you told at pre-trial that they were 
going to claim that there was a certain amount of dirt needed to be re- 
moved fromthe premises ? | 

MR. SACHS: Yes, we were. | 

THE COURT: Now, do you feel that they have to show you every 
single piece of evidence that shows there was a need to remove dirt 
from the premises ? | 

MR, SACHS: Yes, I do, and I do that because I think that ‘is what 
the rule says. | 

THE COURT: I don't think so, and I will permit the pictures to 
come in and we will take a recess while they set the thing up, and let 
me know as soon as it is set up. | 

* * * * 

CROSS EXAMINATION 
BY MR, SACHS: | 
* * * * * | 

Q. Couldn't you tell that the property had been scarred? 

A. I could tell that there had been dirt removed from the property, 
yes, sir. This I could tell. | 

Q. Couldn't you tell that the natural topography had been sub- 

stantially altered? A. Yes. : 


Q. That was in 1958 in the fall? A. That was late fall. | 
* * * * * 


Q. Allright. Then after Mr. Thompson got there on January 1, 


'59, or about that date, how often did you go there after until September, 
59? A. I went over there two or three times a week, sometimes; 
sometimes three or four times a week for maybe an hour or two hours, 
sometimes for three or four hours. | 

Q. That was steadily all through January to September, 159 ? 
A. That's right. Whenever I had free time I went over there to fam- 


iliarize myself with the place. 


| 
Q. You found during that period there were lots of excavators 
| 
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coming and removing material, didn't you? A. I saw several excavators, 
yes, removing material. 

Q. Mr. Thompson was supervising the project -- supervising their 
work, wasn't he? A. I think Mr. Thompson was primarily setting grade 

stakes and measuring off the property to establish property lines. 

Q. So that the excavators would know where to cut to? A. Right, 
yes. 

Q. You said he was setting grade stakes and doing what? A. And 
establishing property lines. 

* * * * * 

Q. Did he explain to you why he wasn't mailing the plans to Mr. 
Pollin? A. No, he brought them over. He brought them over to me, 
either to my officer or to me in the Washington area, and if Iam not 
mistaken we went on the site that day. Now, I won't say that for sure, 
put I believe we went on the site that day looking for him and were 
unable to find him and he left the plans with me and asked me to see 
that Mr. Pollin got the plans. 

* * * * * 

THE COURT: ‘Did there come a time when the whole area was 
staked for grade showing the amount of cut to be made ? 

THE WITNESS: Not the whole area at any one given time. I 
don't recall it all being completely staked at one given time because we 
would stake it and then various excavators would come in and kids would 
come in and remove our stakes. Most of our stakes were removed by 
the children. That used to be quite a play area there. 

THE COURT: \Well, would it be possible from time to time, from 
looking at the stakes to see what amount of cut was necessary ? 

THE WITNESS: Yes, sir, each stake that we set after we computed -- 


we computed -- we set, oh, say, ten stakes, possibly, depending on the 


type of ground we were setting the stakes in and then Mr. Thompson 


would compute the cut and write it on the stake, put a C and the number 
of feet to cut on each stake that was set. 
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THE COURT: Did that go on generally from January to Jay? 
THE WITNESS: Yes, sir, it did. 


* * * * 


THE COURT: Any objection to 26 and 27? 
* * * * 

THE COURT: Do you object ? 

MR. SACHS: Yes, I do object, of course, to these. 

THE COURT: Why ? 

MR. SACHS: Well, our basic contention, Your Honor, is that we 
had -- these are the plans, the same as 7A, B, and C, and I make the 
same objection as I made to them. | 

THE COURT: All right. I will overrule the objection and admit 


the two exhibits in question. | 
* * * * 


EDWARD A. THOMPSON 


resumed the witness stand, and having been previously duly sworn, was 


further examined and testified as follows: 
DIRECT EXAMINATION (Recalled) 
BY MR. GLASGOW: i 

Q. \Mr. Thompson, would you take the stand, please ? Mr. Thompson, 
have you made a computation of the volume of earth which was required 
to be removed from Parcel 230/42, as shown by Plaintiff's Exhibit No. 
9? A. Yes, sir. | 

Q. What volume do you come up with? A. I come up with 5,256 


cubic yards. 
* * * * * 


| 

THE COURT: Now, originally in order to bring that to grade, you 
had to remove 18,921.7. At what point are we talking about that ony 
5,256 cubic yards had to be removed ? 

BY MR. GLASGOW: 

Q. Would you state the period of time, Mr. Tear | 
A. They are -- the point just before Mr. Elders came on the job. 

THE COURT: Then am Ito gather from that, Mr. Pollin removed 
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about 13,500 feet, roughly, from the non-included property 230/42 
prior to the time that Mr. Pollin came there ? 
MR. GLASGOW: Mr. Elders came there. 
* * * #* * 
THE COURT: That was matter he didn't have to remove ? 
MR.JONES: That's right. 
MR. GLASGOW: That is correct. 
THE COURT: Are we all clear on that, Mr. Sachs? 
MR. SACHS: Yes, I understand that is the testimony. Your Honor 
said feet and I know you meant yards. 
THE COURT: Yards, yes cubic yards. Okay. 
* * * * 
CROSS EXAMINATION 
BY MR. SACHS: 


* * * * * 


Q. Now, did you calculate this 5,256 yards by averaging it out 
with 50-foot squares that youhad previously prepared? A. Yes, sir. 


Q. You said, I'believe, previously, that you made up the cuts 
that appear on those squares about a week before Mr. Elders came ? 
A. Yes, sir. 

* * * * * 

Q. Right. Now, do you remember that we asked you when we 
took your deposition at page 55, in essence, that it was possible -- if 
there was any way of knowing what Mr. Elders took from the south 
section of section one and removed from the site ? 

* * 7% * 

A. Yes. 

Q. See if Ihave gotten this wrong or if we have a misunderstand- 
ing -- page 55. 

I said, didn't I, is there any way of knowing what Elder took from 
the south section of section one and removed from the site ? 

And you said, not exactly, no. 
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A. No, sir, there wasn't -- at that time I hadn't compared my records 


from the books to -- 
| 
| 


Q. What you are saying, is that since then you did a lot of work ? 
| 


Q. Isee. A. -- to these maps. 


A. Yes, sir. | 

Q. And now you come up with this figure? A. Yes, sir. 

Q. Do you remember also at that time I said: can it be done 
approximately ? And you said: I gues it could. And I said: How? 
And you said: I don't know how we would do it. A. At that time, I 


didn't realize that I had these elevations in the book at that particular 
| 


point. 
* * * 
CHARLES SIDNEY FOWLER, SR. 
called as a witness by counsel for defendants and, having been tirst 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FROHLICH: 
Q. Will you state your full name, please? A. My name is 
Charles Sidney Fowler, Sr. | 


* * * * * 


. Q. What is your occupation, sir? A. Iam in the land develop- 
ment business. I am also in the sand and gravel and ready-mix con- 
crete business. | 

* * * * * 
Q. In connection with your business in Prince Georges County, 
dealing with sand and gravel, what is the name of that company, sir? 
A. District Sand & Gravel Company, and District Concrete Company. 
* * * * * 
Q. How long have you been engaged in the area of occupations 
of building and construction material, sir? A. Approximately 30 years. 


* * * * * 


Q. Directing your attention to a piece of property bounded by 
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Wheeler Road, Valley Avenue, Wahler Place, and 13th Street, in 
Southeast, are you familiar with that piece of property? A. Iam. 


Q. * * OK 


* * *x * * 


Mr. Fowler, did there come a time when you were asked to go to 
this property over on Wheeler Road for the purpose of excavating 
building materials ? 

* * * 
A. Oh, Wheeler Road. Yes; yes, there was. 

Q. At whose request did you go to that property? A. Mr. Pollin's 
request. 

Q. And at what period of time, if you can give the dates approxi- 
mately or as accurately as you can, did you first go to that property ? 
A. I went on that property in the early winter of 1958. I would say that 

was approximately November -- middle of October, to the middle 
of November, or approximately at that time, or, certainly, to be exact, 
to be sure, it was in the latter stages of 1958 I went on that property. 

Q. And for what purpose did you go to that property? A. To 
make visual inspection of the type of material that Mr. Pollin asked 
me to remove, and I wanted to see if it was of commercial value to us. 

Therefore, the only way I would know would be to visit the site 
and examine the material. 

Q. Was it of commercial value to you, sir? A. It certainly was. 

Q. What kinds of materials did you see on that property ? 

A. There was a preponderance of sand and gravel on there. I would 
say the sand and gravel had the normal amount of clay content in it, 


but I would say, generally speaking, the PI was six or under. That is, 


the plastidity index was, of the sand and gravel, was six or under. 
Lower than the hill there was a lot of clay which we were not interested 
in at all because it was of no commercial value to us. 

Q. Now, in connection with your visit there, did there come a 
time when you and your business engaged in the removal of materials 
from that site? A. That is correct. We did. 
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Q. Would you please state the period of time -- I presume it 
was District Sand & Gravel Company that was engaged in remoyal of 
material from that site? A. We removed sand and gravel from that 
site from the latter part or shortly after my visit on the premises; 
we made a deal that same day by telephone. Mr. Pollin told me I could 
go on immediately. I removed it the balance of 1958 and the early 
part of 1959. i 

Q. About how many months do you include in the "early part"? 
A. January, February, and we might have moved some out in March. 

I probably could check my records and find out, but I don't remember 
the exact time. I know it was a continuous operation from the time I 
went in until I went out. | 

Q. When you say "continuous operation” would you please give 
the Court an indication of the types of equipment you had on the scene ? 
A. Well, we had a two-yard drag line. We hada four-yard front-end 
loader. We hada D-8 bulldozer for clearing. We had -- we were using 
approximately 18 to 20 trucks removing -- those were ten-wheel 
trucks or approximately 20 ton capacity, moving the material from the 
site to our plant site where we processed it. 

Q. Now, when you say you processed it, would you please explain 

briefly, if you can, what you mean by processing? A. Yes, sir. 
We go out and get material in all of these louvre deposits in Prince 
Georges County, and this was the first one that I had ever run into 
within the boundaries of the District of Columbia, although I knew we 
had a lot of it in places in Southeast, but I had not dug any of it. 

We go out and dig the sand and gravel, and any other ingredients 


that are in the bank. | 


We take them into a plant, that is known as a washing plant -- 


washing sand and gravel plant. 

In that plant we take the raw product and we dunip it mA a 
hopper and from the hopper it goes up a conveyor into a big rotary- 
type scrubber. 

That material, when it gets in that scrubber, is mixed with water, 
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and this machine turns at about 35 to 40 RPM's, and it beats down the 
foreign particles of material that we do not want in there, such as silt, 
clay, and things of that nature. We beat it down and flow it off. 

We run it from the scrubbers on into a gradation machine, strictly 
for gradation. All of our material is graded according to government 
specifications for both gradation and cleanliness. 

In sum and substance that is what I mean by processing. 

We have to bring it to within useable material in concrete 
ingredients. 

Q. Directing your attention to the quantity of yardage which 
was removed by the District Sand & Gravel Company trucks as from 
that site, during the months that you were there, could you give the 
Court and approximation of how many yards of material your trucks 
removed? A. We removed approximately 50,000; somewhere between 
forty and fifty thousand cubic yards. 

Q. Now, would you please indicate on this topographic map with 
the red ink pen exactly where it was, as best you can, that you removed 
these forty to fifty thousand yards ? 

* ca * * 
A. Do you have -- this is enough right here. 

We started -- this is going down hill. There is a creek down 
here. We are going down Wheeler Road. 

Q. In the direction of Valley Avenue? A. That is correct. When 
I went over on the job site with Mr. Pollin, there was an area in this 
flat area in here. (indicating) 

* * * * * 
Q. You are moving your line a little further east. A. And then 


he became so anxious to move it so fast that he moved a competitor in 


there and we just got our equipment and went another way and we said, 


"Look, we can't work that way, Somebody will get hurt. We can't 
move the stuff orderly and properly. So let them work here and I will 


move over in another area.” 
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He said this entire hill had to be cut off. 

Q. Who is he? A. Mr. Pollin. 

Q. All right. A. So, he said all right. "Why don't you, | Mr. 
Fowler, move up here on the upper end and take the trees down." 

This was covered by big oak trees in here (indicating). 

Q. You are indicating the very corner of Wahler Place and 
Wheeler Road? A. That is correct. So I started right in here and 
moved right into this hill and cleaned the thing off and we started 
down the hill to meet this intersection, this grade that someone had 
leveled off in here prior to me going in there. | 

* * * * * | 

Q. You are indicating that with red arrows; is that right ? 

A. That is right. And we worked on down until we intersected with 
this grade in here, but I got the material roughly in that area after I 
moved -- I don't remember how high we had gotten up this hill when 
he moved the competitor in, who was in the same business I was in, 
and he was washing it the same as I was. i 

Q. Do you remember the name of the competitor? A. Yes, I do. 
Silver Hill Sand & Gravel. | 

Q. Now, sir, did there come atime when you wished to do further 
excavation on this site? A. We would like to have gotten as much of it 
as they would have given us. | 

Q. Did there come a time when you were unable to go and get 
further? A. Yes, sir. | 

Q. Will you please tell the Court the circumstances of your not 


being able to get more? 
* * * * * 


Q. Would you please tell this Court the circumstances of your 
not being able to get more? A. Well, when we first moved onthe job 

I knew of no one but Mr. Pollin. Within several weeks after we 
moved on the job, or the early part of 1959, they moved ina trailer -- 


a shanty on wheels, we call them -- and parked it up here and this 


gentleman gave us the grades that he wanted us to follow roughly. 
| 
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Q. Will you tell us -- did that gentleman make his headquarters 
in that trailer? A. Yes, he did. 

Q. All right. Continue, please. In connection with your being 
unable to continue work. A. He told me that we couldn't dig any more 
until they got grades established that they knew to be the proper grades 
because we might under-cut and then they would have to spend too much 
money to put concrete in in its place. 

Q. In connection with point of time that you were there from 
December 1958 to about April 1959, what time was that that you had that 
conversation with him? A. It was certainly the latter part, within the 
last week or so of my stay on the project. I don't remember what date 
we went out of there, 

Q. Mr. Fowler, at that time did you see quantities of material 
similar or the same to the material that you had been taking? 

A. Oh, yes. 


* * * * * 


Q. Will you please give us, give this Court an approximation, 


according to your best judgment, of how many yards of that material 


you were able to see with your experienced eye? A. I feel sure we 
could have gotten somewhere between fifty and one hundred thousand 
more cubic yards if it would not have hurt their structures when they 
got ready to erect them. I feel sure we could have gotten fifty to one 
hundred cubic yards off there. 

THE COURT: Without going below grade ? 

THE WITNESS: Sir? 

THE COURT: Without going below grade ? 

THE WITNESS: I don't know what his grade was and he didn't 
know it. The face was open, Your Honor, and you could see length and 
depth and width of it and it appeared to me to be somewhere around 
fifty to one hundred thousand yet in that area. 

We had dug down here in a couple of spots to test to find out 
whether or not the sand and gravel stopped and we never did find the 
bottom of it. 
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BY M&, FROHLICH: 
A. There was a plateau down here. 
Q. And that was essentially level? A. Yes. 
Q. And I presume it was essentially level with some relation 
to Wheeler Road? A. Not necessarily, no. Wheeler Road had three 
to five per cent fall. This plateau here runs -- and you can see it -- 
141.7 and 141. This area was reasonably flat all through here (indicating). 


k * * * 


Q. All right, sir, without confusing myself and yourself, in re- 
lation to the area that was already in a plateau condition, that area 
which you have indicated to be the center part of this site, are you 
saying, sir, that the area of 50,000 to 100,000 yards -- you could still 
see of good sand and gravel, if it were to be removed would make it 
essentially level with the other areas? A. That is correct. In other 
words, the grade of this plateau to these grades behind these apartment 
houses-- there's some apartment houses that back right up to it -- 
and using this grade here, and this grade here and cut to the plain 
through here to give my approximation of the cubical contents I could 
remove if I could, ‘| 

* sd * * * 

Q. Did you see other companies in there from time to time ? 

A. Yes, I saw some other folks moving material down below, but it 


was not sand and gravel. It was of a clay content or dirt, or something 


| 
probably you could use for fill use or something like that, but ¢ertainly 


not sand and gravel. 
Q. Were they in your way, sir ? 


* * * 


A. No, they were not. 
* 
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CROSS EXAMINATION 
BY MR. GLASGOW: 
* uO * * * 

Q. Did you make any charge to Mr. Pollin for excavating the area 
shown in A, which is embraced within the heavy lines fronting on Wheeler 
Road on Defendants’ Exhibit No. 20? A. I went in there free of charge. 
He gave me every bit of it for the removal of it and at no time did I pay 
Mr. Pollin or did Mr. Pollin pay me, sir. 

* * * * * 

THE COURT: This was an average or mean pile of gravel and 
sand there of 18 to 20 foot. Is that before you took your 50? 

THE WITNESS: No, sir. That was after I removed it. 

THE COURT: After you removed it, there was still 18 to 20 feet 
there? 


THE WITNESS: Yes, sir. 


* * * * * 


Q. Were you advised at any time that you had undercut a portion 


of the site? A. No. (Pause) I was advised we would have to stop 
digging until grades were taken to be sure we would not undercut the 
building grade. 

* * * * * 

THE COURT: Let me get this straight, Mr. Fowler. 

I understood from your testimony on cross-examination that some 
time, about a week before you left, the latter part of February or early 
part of March 1959, that someone came on the job. 

Do you know whether his name was Thompson? The man that 
came in the trailer, or whatever ? 

THE WITNESS: No, sir. I do not remember his name and, Your 
Honor, I don't think I would know the man if I saw him. His office was 
in a trailer there and he said he was working the grades out on the thing 
and we would have to wait. We kept our equipment on the job several 
days in abeyance waiting for further instructions and we got none and 
pulled them off. 

THE COURT: Would he be a field engineer type? 
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THE WITNESS: Yes, sir. 

THE COURT: And he said you couldn't cut any more until he 

established the grades, so that you wouldn't undercut ? 

THE WITNESS: That is correct. 

THE COURT: And then you waited a few days and then you left ? 

THE WITNESS: That is right. 

THE COURT: And you left the latter part of February or early 
March ? | 

THE WITNESS: That is correct. | 

THE COURT: Did you ever go back to see if he established the 
grades so that you could go back and cut some more? : 

THE WITNESS: No. I sent my salesmen back numerous times 
but I did not go back. And at no time did he tell me through them that 
he wanted me back or I would have been back there because we were 


getting it for nothing. 


THE COURT: But you didn't go back yourself ? 
THE WITNESS: No, sir, I did not, Your Honor. 


* * * * 


SAMUEL S, BEVARD : 


was called as a witness by the defendant, and having been duly sworn, 
was examined and testified as follows: . 
DIRECT EXAMINATION 
BY MR. FROHLICH: 
Q. Would you state your full name, please? A. Samuel’ s. Bevard. 
Q. What is your address, residence, please? A. 5319 Manchester 
Drive, Manchester Estates, Maryland. 


| 
* * * * * 


Q. Would you please state what is your occupation? A. ‘Sand 
and gravel business and ready-mix concrete. 

Q. Would you please state the name of your business ? Corporate 
name. A. Silver Hill Sand and Gravel Company. | 


Q. In what capacity are you related to that company ? A. Tam 


the manager and half owner. 
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Q. Mr. Bevard, how many years have you been in the sand and 
gravel business? A. Since March, 1939. 

Q. In your capacity -- in your experience in that business, since 
1939, have you had occasion to excavate building materials? A. I have 
been excavating sand and gravel that whole time. 

Q. In connection with your activities with the Silver Hill Sand 


and Gravel Company,' did there come a time that you went to a piece 


of land located at Wheeler Road, Valley Avenue, 13th Street, and Wahler 
Place, in Southeast? A. Yes, sir. 

Q. At whose request, if any, did you go to that piece of land? 
A. Mr. Jack Pollin. 

Q. And at what date approximately did you go to that land? 
A. About the 15th of December, 1958, as near as Ican remember. 

Q. Would you please tell the Court what you did when you went 

to the land? A. Mr. Pollin came to me and asked me if I could 
use this gravel that was on this property. I told him I would look at it 
and have it tested for soundness, that if there was any way we could 
use it, we would excavate it for him. 

Q. Did you have it tested, sir? A. I did. 

Q. As a result of those tests, did there come a time when you 
went to the property for the purpose of excavating the material ? 
A. Yes, sir. 

Q. Approximately what date did your excavating equipment arrive 
at the site? A. It was about 18th or 20th of December,as near as I 
can remember. 

Q. Would you please describe to the Court what type or types 
of equipment you brought to the site on behalf of your company ? 
A. At that time we started in with Michigan front end loader, what is 
known as model 175A, 175A, which is a two and a half yard machine, 
two and a half cubic yards, that is. 

Q. Did you have any other equipment there? A. We had trucks 
and we also had a bulldozer there. 
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Q. Did you remove material from the site? A. Yes, sir. | 

Q. Would you tell the Court approximately how many yards of 
material you removed from the site? A. Oh, roughly, I would say 
between 60 and 80,000 yards, maybe more. | 

Q. Would you please indicate for the Court on a topographical 
map of the site which I shall show you, approximately where you removed 
that sand and gravel ? | 

I will hand you this green ink pen and show you Plaintiff's -- 
Defendant's Exhibit No. 20, and ask you to please mark the areas that 


you removed that quantity of material. 


| 
As you recall, for orientation, this is Wahler Place, that is 


Wheeler Road going down hill. 
* * * * * 


THE WITNESS: This is about as near as I can remember -- 
this is about what we did. : 
BY MR. FROHLICH: | 
* * * * * | 
Q. While you were there, did you notice any other excavating 
activity? A. Yes. | 
Q. Would you state the names of the excavating comapnies that 


you saw there and the nature of the material that they were excavating ? 


* * * * * i 
| 
A. In this area through here. 


Q. Who was excavating? A. Potts & Callahan. 


Q. What were they excavating, sir? A. They were excavating 
fill material. | 


Q. By that, what do you mean? A. That was sand and loam and 


clay. 


* * * * * 


Q. In other words, some of the area that you were working on ? 
A. They took the over-burden off and then we took the gravel out, 
Q. Now, what constitutes the over-burden? A. Well, that was 


the sand and sort of loam and dirt. 
* * * 
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Q. Now, sir, as your trucks and machinery and men did this 
excavation, did you have any guidance as to where, how much and -- 
you should take? A. There was an engineer after the -- about the 
second week after the first of -- I would say after the first of January, 
along about that time, there was an engineer there to tell us where to 
dig and how much to dig. 

Q. Did you follow his directions, sir? A. Oh, yes. 

Q. Did there come a time when you had reached the grades that 
he had indicated you to excavate to? A. Yes, sir. 

Q. When you reached those grades, did you observe that there 
was more sand and gravel there to be excavated? A. Yes. 

Q. Now, did there come a time -- after you had reached the 
grades he had indicated, did you leave the job site ? A. Yes, we -- 
that was all the gravel that was there and that was all we were interested 
in. 

Q. Yousaw some more that was there, but you had reached the 
grade -- A. Up in this area here. 

* * * * * 
A. There was a ten-foot bank of gravel in here and maybe more because 
we worked up --we come to this bank extended out about where I made 
this line, somewhere in that area, and we cut on back here and they told 
us we were going back too far and it was about three or four -- we left 
about three or four foot of gravel. 

* * * * aa 

THE WITNESS: I say, in this area here we left about three or 
four foot of gravel because they said it would be too low for the building. 


* * * * * 


THE COURT: Then the area that you are indicating is right ad- 


jacent to the non-included property and to the west of it? 
THE WITNESS: Yes. 
* * * * * 
THE COURT: I first said west, but the map is upside down, so it 
is to the east of it ? 
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MR. FROHLICH: Yes, Your Honor. 
* * * 


BY MR. FROHLICH: 
Q. Now, Mr. Bevard, did there come a time when you were re- 


quested to return to this job site? A. Yes, sir. 
Q. Who requested you? A. Mr. Pollin. 
Q. Did you return to the job site ? 
* * * * * | 
Q. When did you leave, approximately? A. It was sometime 
in March of 1959. | 
Q. Did you return to the job site, sir? A. Sometime tater 
I did. . | 
Q. At approximately when was that? A. As near as I can remember, 
it seemed to me like it was sometime in May. | 
Q. Of 1959? The same year? A. Yes, May or June at that time. 
Q. Now, at that time did you have any conversation with Mr. 
Pollin and anyone else at the job site? A. Mr. Pollin asked me if 
there was any more material there that we could use and up in this area 
here, somewhere in here, it was a right good amount of gravel there, 
and I told him that we could use that. | 
Q. Excuse me, Mr. Bevard, you were indicating the area in the 
corner of Wheeler Road and Wahler Place area? A. Well, it is in this 
area here. | 
Q. Isee. You are indicating where the A and the B in red come 
together? A. Yes. 
* * * * * 
THE COURT: The A being in the non-included area. 
MR. FROHLICH: That's right. 
BY MR. FROHLICH: | 
Q. How much sand and gravel did you estimate was there in that 
mound? A. It looked like it was 6 or 7,000 yards. | 
Q. Now, did there ensue any conversation -- who was also present 
when you had this conversation with Mr. Pollin? A. Mr. Jackson. 
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Q. In connection with that conversation about the removal of 
the mound, what did you hear Mr. Jackson say to Mr. Pollin? A. Well -- 

Q. As best you can recall? A. Mr. Jackson said, don't take that 
gravel away, that they were going to use it. 

Q. Now, do you remember the type of words he used, sir, ? 

A. Well, I thought there for a couple of minutes it might come to 
blows -- right rough. 

Q. What were the words that Mr. Jackson used, sir? A. As near 
as Ican remember, he told them to get off the property. 

* * * * * 

Q. Human element, sir. You indicated that you stopped at an 
area where you saw approximately four feet of sand and gravel in a cut, 
is that correct, sir? A. No, I said we left about four feet under us. 

Q. Of sand and gravel? A. In that particular area. 

Q. If you had been allowed to cut deeper, would you have taken 
that material, sir? A. Oh, yes. 

Q. Did -- 

THE COURT: ‘Wait a minute. Would that have been below the 
grade they gave you then? 

THE WITNESS: Presumably it would. 

THE COURT: Well, as a matter of fact, you would have dug down 
100 feet if they had let you, wouldn't you? 

THE WITNESS: That is correct. 

* * * 
BY MR. FROHLICH: 

Q. Kind of more difficult, though, wouldn't it? A. Not if it was 
good. 

* * * 
CROSS EXAMINATION 
BY MR. GLASGOW: 


* * * * * 


Q. Did you pay Mr. Pollin anything for the gravel? A. No, sir. 


Q. Did he pay you anything for removing the material? A. No, sir. 
* * * * * 
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512 LESLIE A, SMITH 

was called as a witness by the defendant, and having been aes sworn, 

was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR, SACHS: | 
Q. Would you state your full name, please, Mr. Smith? A. Leslie 

A. Smith. ! 

Q. Where do you live? A. College Park, Maryland. 
. Where are you employed? A. Ben Dyer Associates, Ine. 


. How long have you been employed there? A. Fifteen years. 
. What is your business? A. Engineering and surveying. 
* * oe * * | 
Q. You graduated, did you not, from the University of Maryland, 
with a bachelor of science, specializing in civil engineering in 19462 
A. That is correct. | 
* * * * * 


514 Q. I want to direct your attention to the property that Fairmount 
| 


Steel Corporation bought from Mr. Jack Pollin in 1958 and direct your 
attention to a topographical survey which is called Plaintiff's Exhibit 
No. 24, and ask you if this is a survey which was prepared by Tour 
company? A. Yes, it is. | 


* * * * * 

Q. Did you, in early 1958, prepare a preliminary layout for an 

apartment house project on that site? A. Yes, we did. | 

Q. Is this which is called Plaintiff's Exhibit No. 3 that preliminary 
layout? A. Yes, it is. 

Q. Thereafter; in October 1958, were you ncatied upon by Mr. 
Davison of Fairmount Steel Corporation to compute the quantity of 
earth which it would have been necessary to remove to bring the property 
from its April, 1958 status, to the status suggested by Exhibit No. 3? 
A. Yes, we were asked to prepare the rough grading quantity. 

Q. Did you thereafter compute such a figure and was it 344,000 


cubic yards? A. Yes, it was. 
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Q. Now, in computing that figure, what elevation did you use as 
to Plaintiff's Exhibit No. 3? A. We used the proposed grades as in- 
dicated on this plan as platform grades to compute an approximate 
earth quantity. 

Q. Will you explain that more carefully? A. The plan as pre- 
pared is not an exact development plan; to compute an exact earth 
quantity from that plan would be a very impractical thing and almost a 
completely ridiculous thing to try to do. It can be used for what it 

states it can be used for -- a preliminary estimate of earth 
work. 


The accuracy of the computation, I would say, could be anywhere 


from 10 to 20 percent, one way or the other, either high or low. 


The plan is, as it says, a preliminary plan to indicate one way 
the property could be developed, in a preliminary sense, not as a fin- 
ished complete development plan that you could construct apartments 
or could even grade the ground to. 

Q. What distinguishes that plan from a plan on the basis of which 
you could make an accurate estimate of earth to be removed ? 

A. The detail and the completeness of the plan. 

Q. Would you'go to the plan, or using the plan, would you illustrate 
to the Court what kind of detail and completeness is absent and thereby 
creates the problem you are mentioning? A. As shown on the plan, the 
individual structures do not have any floor elevations, either ground 
floors or sub-floors. There are no entrance grades, no entrances in- 
dicated into the structures that would necessarily have to be shown to 
establish grades on steps, lead walks that would go from a street into 
the building, from the rear of the buildings out on to this -- this isa 

proposed parking area for cars. There are no elevations indicated 
from the rear going out on to the parking area. 

There are only a few spot grades on the parking area to indicate 
a general rough grade that could be established. 

Therefore, there is -- there are not enough elevations or detailed 
position of the buildings in relation to parking areas to compute an exact 


quantity. 
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Q. Is there such a thing in the business, Mr. Smith, as the plan 


called a grading plan? A. Yes, there is. | 

Q. Is that sucha plan? A. Is this plan sucha plan? | 

Q. That is my question. A. That plan could be used as a rough 
grading plan. | 

Q. When you say rough grading plan, will you explain in detail 
what you mean by that? A. To establish approximate elevations of 
ground that a more detailed development plan could be prepared to fit 
roads, structures, into it, which would require more work in earth 
changing from one area to another. | 

Q. You mean that a final plan would require more movement of 
earth? A. Yes. 


* * * * * | 

Q. You had your organization make that study which was icon- 
summated in a plat dated September 9, 1959, did you not? A. Right. 

Q. Iam now going to show you Defendant's Exhibit No. 21 for 
identification, and ask you if this is that plat? A. Yes, itisa print 
of it. i 

Q. Now, in preparing that exhibit, did you superimpose upon it 
grades that you obtained from some other source ? ? A. Yes, we did, 

Q. What was that source? A. Detailed development plans pre- 
pared by Mr. Schwartz's office. : 

MR. SACHS: Your Honor, it would expedite things if Mr.) Glasgow 
were so inclined, if we would stipulate that that what he used was 7A, B, 
and C, I don't really know Mr. Glasgow knows that, but if he does -- 

MR, GLASGOW: Oh, 1am delighted to stipulate that. 


| 
* * * * * 


Q. Now, you mentioned rough grade. I would like you, if you 
will, to explain to the Court what the term rough grade means when it 
is used in connection with a construction project of this type. What 
does it mean at the time you prepare the preliminary layout ? What 
does it mean as the construction progresses? A. When you ines the 
preliminary plan to get -- I will start again. 
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In the development of any piece of property a developer is con- 
cerned with cost. One of his costs is excavation, how much dirt am 


I going to have to push from one place to the other ? 


So a grading study, a preliminary grading study is prepared and 


a quantity is computed and from that a cost determined, which will 
give an approximate idea of earth quantity to see if the plan as de- 
veloped is a practical plan from an economic standpoint. 

There are many ways that a piece of property can be graded, 
each that would be acceptable as a completed project. 

So in your preliminary analysis, if the costs that you come up 
with in your earth work appear unreasonable for the scope of the project, 
other plans would be developed and tried. 

That is the reason for having preliminary rough grading studies. 
You might prepare two. You might prepare ten before you decided 
that this one particular plan was how the property should be developed. 

When you get to the construction standpoint, to answer the other 
part of your question, what would be considered tolerances for a rough 
grading, this is a difficult question to answer definitively because it 
depends upon what the understanding is betweenthe two individuals. 

Usually a developer will hire an excavator. If he has got a large 

quantity of earth to handle, hundreds of thousands of yards of 
earth,he realizes that in order to be economical about the job that he 
has got to get the tremendous quantity off the property or transfer it 
from one part of the property to the other as reasonably as he can. 

So, therefore, you would probably in a development of a job, have 
probably two grading contracts or two grading understandings with an 
excavator, possibly. 

Rough grading he would do for X amount per cubic yard and then 
when it came time to grade for roadway construction, walk construction, 
parking lot construction, step construction, this is a meticulous job that 
is more expensive per quantity of earth. 

Now, the tolerances that would be established would depend en- 
tirely upon what the agreement between the two individuals would be. 
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Normally, I would say that if you entered into a specific contract 


with an excavator to grade a piece of property to a rough grade, the 


developer would expect that the ground be within 12 inches, probably, 


one direction or the other. 
| 
* * * * * 
| 


527 THE COURT: Well, in other words, then, rather than relating 
it to 7A, B, and C, you are relating it to Exhibit 3 -- 

THE WITNESS: No, no. The understanding is related that way, 
yes, but the spot grades as shown were taken off Schwartz's plans. 

The thing Iam trying to explain to you is that our understanding 
when we were asked to check the grading was, is it in general com- 
pliance as a rough graded job. ! 

528 Now, when we checked the topography and we Conant it to the 
proposed plan, there is a positive street that is cut up through the tract 
and the topography does not indicate any specific street. 

But it was not our understanding that the topography was to 
indicate grading for streets or platforms for buildings -- 

* * * * * 

THE COURT: Suppose I had a contract to rough grade for TA, 
B, and C, not fine grade -- to rough grade within a foot, plus or minus, 
of the final grade on 7A, B, and C. Would J, in your opinion, have com- 
plied on September 9, 1959, as you found the property ? 

THE WITNESS: No. 

THE COURT: Well, you mean I might have had to do porneteing 
else ? 

THE WITNESS: Yes. 

THE COURT: What else would I have had to do? 

THE WITNESS: From the time that we did the topo there is, as 
I say, the cut for the street was not -- the specific cut for that specific 
street in that specific position in that specific elevation was not com- 
plete. | 
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THE COURT: You mean, it was not within a foot, plus or minus ? 

THE WITNESS: No. The building -- the platform grades around 
the individual structures was not. The whole problem is what is con- 
sidered the understanding. 

Rough grading to our -- the plan that we prepared originally and 
rough grading to a specific development plan are two entirely different 
things. 

It was our understanding that the grading that was to be accom- 
plished was to be rough grading to a rough grading plan, not to a specific 
development plan. 

* * * * * 

THE COURT: ‘Suppose you take 7A, B, and C, disregarding the 

streets and disregarding the basements, and things of that sort, but 


then would I have rough graded on September 9? 
THE WITNESS: Yes, I think you would have essentially a rough 


graded plan, not graded to the specifics of that particular plan. In 
other words -- 

THE COURT: Not for streets and not for basements. 

THE WITNESS: -- exactly the position of the building, steps, 
walks -- yes, sir, that is what we stated and this is what we intended 


to state. 


Washington, D.C 
Thursday, November 8, 1962. 


* * * | 
LESLIE A. SMITH | 
resumed the witness stand and, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION - (Continued) 
BY MR. SACHS: 


* * * * * i 


| 
Q. In the trade there is a different meaning attributed to the term 
grading than to the term excavation? A. They are used interchange- 
ably considerably, perhaps in error. When you speak of grading you are 
speaking more of shaping ground, whereas, in excavating you are 
speaking generally of mass removal and/or transportation of earth. 


* * * * * | 


THE COURT: Well, you are talking about final apartments. Ap- 
parently what these people are talking about is making, or taking a very 
rough piece of property with a lot of hills on it and getting it in Pome 
approximate shape for building. 

THE WITNESS: That is right. That is exactly it. That is ; all this 
plan could possibly do. | 

THE COURT: So, in figuring the cubic yards of dirt between all 
of these points you just assumed a constant slope. ! 

THE WITNESS: Right. 

THE COURT: And anybody rough grading it could have done the 
same thing, couldn't they? | 

THE WITNESS: Right. 

THE COURT: And if they had, they would have then conformed 
with the contract. 

THE WITNESS: Right. 

BY MR. SACHS: 
Q. But another man taking the same plan might have made differ- 


ent and equally justified assumptions; isn't that true? A. Yes. 
* * * * | 
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THE COURT: Well, as I understood from your testimony yester- 
day, a plan like that might well be prepared to see whether or not it was 
economically feasible to go ahead with a certain development. 

THE WITNESS: Right. 

THE COURT: And if you agreed, or if it were a thought that you 
were going ahead, it would be expected by all concerned that there would 
be a more detailed follow-up plan. 

THE WITNESS: Right, exactly, and this is the plan or -- that 
should be used in a grading contract. 

THE COURT: And 7-A, B and C was such a follow-up plan. 

THE WITNESS: Yes, sir. 

* * * * * 

THE COURT: Well, I think what in essence he said, with anybody 
that knows what they are doing, Mr. Pollin and the plaintiff must have 
both known that there had to be a subsequent plan which was more de- 


tailed, and both of them expected such a plan and envisioned such a plan. 
* * * * * 


CROSS EXAMINATION 
BY MR. GLASGOW: 
* * 
Q. * OK OK 
My next question is: assuming a man contracted to bring the site 
to the grades shown on this plat, and to remove earth according to this 
plat, is it your testimony that he would require some additional engineers’ 
services to accomplish that? A. Definitely. 
* * * * * 
Q. Could a field engineer provide that service? A. Depending 
upon his qualifications, if he is acquainted with grading, I would say yes, 
he could -- 


Q. So with this plan, a competent field engineer, assuming you 


have a competent field engineer, could bring this to a reasonably com- 


plete rough grade plan; is that correct? A. Making necessary assump- 


tions, yes. 
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Q. And those assumptions would be -- A. As you have stated, 

straight grade betweenall the points. 
* * * * * 

Q. When you made your topo on September 9th, is ita fact ‘that 
there were a number of points on the site where the elevation that you 
found on September 9th was 5, 7, or more feet above the elevation shown 
in Plaintiff's Exhibit 7-A, B and C which is the supplemental plan? 

A. Quite possible; quite possible. 

THE COURT: Do I understand, then, that on September_ ath, in 
order to reach a rough grade of a foot, that 7-A, B and C, there are still 
places you had to take off 5, 6 or 7 feet of dirt? | 

MR. GLASGOW: That is the question and that is the answer. 

THE WITNESS: Yes, this is quite -- 

THE COURT: Well then how can you say it was rough graded to 

7-A, B and C when rough grading means within a foot? 

THE WITNESS: I never said that. I said in substantial cémpliance. 
I didn't -- I never said it was rough graded within 12 inches or within any 
tolerance. | 

THE COURT: Oh, well then I misunderstood you or else I misin- 
terpreted what you meant by it. 


THE WITNESS: I never stated that there was any 12- inch tolerance. 


* * * * * 


THE COURT: Well now let me clear myself up: 
I have a note here that Mr. Pollin ordered a plat from you all and 


you prepared one as of September 9, 1959. That is Deer s Number 
21. 

THE WITNESS: Right. 

THE COURT: That you used Plaintiff's Exhibit 7-A, B and C to 
prepare your 21. 

THE WITNESS: Right. 

THE COURT: That the underlying grades, presumeDlyss on 21, are 
final grades taken from 7-A, Band C. 

THE WITNESS: Right. 
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THE COURT: And on September the 9th, 1959, in your opinion the 
property was on rough grade with 7-A, B and C except for road and foun- 
dations. 

I asked you just at the close about roads and foundations and you 
said those had not been checked in as such; but as I understood you to 
say, in your opinion, on September the 9th, the property was on rough 
grade with 7-A, B and C except for possible roads and foundations. 

THE WITNESS: Rough grade but not to any specific twelve-inch 
tolerance. 

THE COURT: But previously you had said that rough grading 
was within a foot tolerance, so I assumed that is what you meant here. 

THE WITNESS: If you are working to a grading plan, yes. 

THE COURT: Well, wasn't 7-A, B and C a grading plan? 

THE WITNESS: Seven-A, B and C are grading plans, yes, sir. 


* * * * * 


[BY MR. GLASGOW: | 
Q. Do you know what Mr. Pollin's obligation was under the con- 


tract with Fairmount Steel? A. Not specifically. I have an understand- 
ing, but I don't know specifically, no. 


* * * *” 


REDIRECT EXAMINATION 
* * * * 

THE COURT: Now, you are confusing me again. 

You seem to use these terms differently. I still get from your 
testimony that on September 9, if we talk about rough grading as com- 
ing within a foot of final elevations, that the condition of the land did not 
meet within one foot of 7-A, Band C. 

THE WITNESS: You are right. 

THE COURT: And in places it was off as much as 14 feet. 

THE WITNESS: Right. 

THE COURT: But that if you only consider it a general excava- 
tion, very rough excavation, to conform to Exhibit 3, that it does that 
because places that are off 14 feet wouldn't make any difference; the 
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general contour being within 14 feet, being all right. 
593 THE WITNESS: Right. 


* * * 


HENRY C. SCRUGGS 
was called as a witness by the defendant and having been duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. FROHLICH: | 
Q. Would you state your full name, please. A. Henry Claybourn 


Scruggs. 


* * * * * 


Q. Mr. Scruggs, is it not true that you are an excavating contractor 


and have been in the business for some time? A. Yes. 
* * * * * 

Q. Directing your attention to the job performed by Elders Con- 
struction Company out on Wheeler Road and Wahler Place, in Southeast 
Washington, in 1959, would you state to the Court in what capacity you 
represented Elders Construction Company on that job? A. As super- 
intendent. | 
Q. Now, were you on that job throughout the period that Elders 
Construction Company performed its work? A. Yes. 

* * * * 

Q. What did you grade? A. Streets, buildings. 

Q. You didn't grade the buildings, sir. What about a building did 
you grade? A. Whatever the stake indicated. 

Q. Is it a basement that you are talking about, sir? Tell the Court 
what -- A. Basement on one side -- upper side had a basement in- 
cluded in that. | 

Q. Isee. Now what type of cut did you have to make in order to 
cut such a basement? How deep was the cut? A. In that one particu- 


lar building about 12 feet. | 
* * | 
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Q. Did there come a time after you had performed the grading on 
Varney Street that there was a change in the elevation of Varney Street? 
A. Well, we had to go back and recut about two feet out of it. 

Q. What reason did you understand was given for that change? 

A. The engineer said the grades had been changed on it. 

Q. Approximately what time in your job was that? <A. After we 

had gotten it down to the grade that he had on the stakes the first time. 
a * K * * 

Q. Mr. Scruggs, when you got to the job site, did you see any large 
piles of material remaining on the job? A. There was one pile of bank 
gravel next to Wahler Place. 


* * * 


CROSS EXAMINATION 
BY MR. GLASGOW: 
* * * * * 
Q. Precisely what portion of Varney Street did you -- can you point 
to the portion of Varney Street that you came in and recut? 
Here is Varney Street right at this point and lam referring to Plain- 
tiff's Exhibit 8. You may come over and point to that and show me the 
portion of Varney Street that required any further cut. A. Over in here. 


* * * * * 


Q. Between station zero and station 300? =A. Approximately -- 


* * bad * * 


THE WITNESS: Between station zero and station 350. 
BY MR. GLASGOW: 
* * * * * 

Q. Isn't it a fact that there were many places on the site that the 
grades were a foot and a half from the final grades? A. That there 
was within two-tenths of the grade specified on the stake and that was 
what we would cut upon. 


Q. Inevery place? A. Every place until we were told to stop. 
* * * * * 


617 
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Q. Where was the last area you worked on the site, Mr. Scruggs? 
A. Down on the end next to 13th Street. 


* * * * 


A. We cut the other end of the street out. | 
* * * * * | 
Q. Now, immediately north of Varney Street, was that the next 
area you worked in? A. I think we worked the whole top of that flat. 
Q. Whole top of the flat? A. All the way along the flat surface. 
They wanted those buildings first. 


Q. Did you cut the basement out with your 20-cubic yard pan? 
* * * * * | 
| 


A. Front end loader. 


* * * 


HAROLD E. MIMNA | 

was called as a witness by the defendant, and having been aul sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. FROHLICH: | 


Q. Would you state your full name, please? A. Harold Edward 


Mimna. M-i-m-n-a. 
* * * * * 

Q. For the sake of brevity, is it not true that for many years you 
were in the excavating business in the Washington area and other areas? 
A. Yes. | 

Q. Drawing your attention to the year 1959, for whom were you 
employed? A. Green and Dyer. | 

Q. Where were their offices? A. 300 Hamilton Street, Northeast. 

Q. Directing your attention to the piece of land located in Southeast, 
bounded by Wheeler Road, and Wahler Place, 13th Street and Valley Ave- 

nue, did there come a time in connection with your duties as an 


employee of Green and Dyer, you went to that site? 
* * * 7K 


114 


THE WITNESS: That was the same year, about -- this was in July, 
this was in May or June, around May, the first part of May, somewhere 
in there. 


* * 


THE WITNESS: '59. 
* * * * 

THE COURT: When did you start excavating? 

THE WITNESS: It was somewhere around July, somewhere around 
July or the later part of June. 

BY MR. FROHLICH: 
* * * * * 

Q. Did there come a time when there were other excavators on 
the same piece of land that you were on? A. Yes. 

Q. What was the name of the excavating company? A. Elders 
Construction or Elder -- Elders, I know that. I don't know if they went 
by construction or Elders, Inc., but I know it was Elders. 

Q. Did there come a time -- and where was -- did there come a 
time when you stopped excavating in the area you have indicated off 
Wheeler Road into the center of the piece? A. Yes. Iwas working 
right in this area headed out through here and they had DW 20's working 
in this area right here. And in the meantime they had cleared this area 
right here and they cut a road at an angle down off of this hill here -- 
benched into this hill, and they was hauling out of here with their DW's 
around and down this road, dumping on the other side, the Valley Road, 
and coming back up the hill, and whenever I got up to the point where 
their haul road was crossing mine, I was in approximately a five-foot 
cut in this area, doing a five-foot excavation, going through there with 
my trucks. 

And I kept crowding right into the road as far as I could until some- 
body, either from Elders or Fairmount Construction at the time, came 
and told me they had the contract on this job and that I couldn't cut this 


haul road off, of coming out here, and in the meantime -- 
* * * * * 
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THE COURT: Now, what did you say about the five feet? What is 
that problem? | 
THE WITNESS: Well, the grade that was on the stakes nex) there 
was a five-foot cut on the stakes. 
THE COURT: Yes. 
THE WITNESS: It was variable from a three to a five, and some 


had a six-foot cut on them, because of the terrain wasn't on even zi it 
| 
| 


wasn't level like this floor. 

THE COURT: What problem did their haul road cause? 

THE WITNESS: Well, I had to bring my trucks in and there, again, 
they having the contract on the job, I was going to stoptheir DW's here. 

THE COURT: I see. What you were going to do, your excavating 
was going to keep them from being able to haul their stuff away? | 

THE WITNESS: That's right. In other words, I had been making 
a five-foot cut through here, the ground would have been like this sand 
they would have had to come in here and down in this here five-foot cut 
and across the street, across the excavation I was cutting, which was at 
the time approximately 30 to 40 feet wide. | 

THE COURT: In other words, they did not stop you because they 
did not want you to have the dirt. They did not want you to interfere with 
their getting their dirt off the site, is that it? ! 

THE WITNESS: I would assume So, yes. | 

THE COURT: All right. 

BY MR. FROHLICH: 


* * * * * | 

Q. Mr. Mimna, from your experience being on this site, would it 
have been possible for the Elders Construction Company to have altered 

their haul route so as to go -- to be diverted from the area that 
you were grading? A. Yes, it would have been. 

Q. As a result of being stopped at that point, did you go to another 


part on the site? 
* 
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A. And with myself and Mr. Pollin and this gentleman talked about 
if I could start down here -- this is an alley in here. 

Q. Indicating the alley coming in, in a southerly direction from 
Valley Avenue? A. That is correct, and in talking to them, I was told 
there was a double terrace going in there. In other words, this bank 


stayed, it didn't cut down the original grade as you can see here, con- 


tours is a lot different from down here, and it would come out from the 
yard, a terrace down, a bench, and another terrace down to this alley. 

Now, again, this haul road is running down along the hill. 

* * * * * 

THE WITNESS: So I said that I -- they said I could start here off 
the alley and do my grading. Again I mentioned that I couldn't do that 
conveniently. Any time a job like that is to be done, whether a man is 
getting paid for it or doing it for nothing, it's got to be started at the top 

on a cut slope. Any time -- 

BY MR. FROHLICH: 
* * * * * 

Q. Now, Mr. Mimna, were you allowed to start at the top and work 
down where you were told to grade? A. I could have been allowed to 
start at the top if I'd have had another way out of there, but I still don't 
have no other way out. 

Q. Why is that? Is that because of the haul road? A. Because 
of the haul road down here. Yes, it was interfering with my operation. 

Q. Now, as a2 result of being stopped at that location, did you ex- 
cavate further on this job? A. At this point, I worked for about a half 
a day to day. I moved my -- I left one loader up here and they took the 

other one down there to see how it was going to work, and I saw 
that I couldn't do it conveniently, so about 2 or 3 o'clock in the afternoon, 
I had the trailer out there and moved my front end loaders off the job. 


* * * * * 


636 
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JACK POLLIN 
was called as a witness in his own behalf, and having been cay sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 


* * * * 


BY MR. SACHS: | 


Q. *** Your name is Jack Pollin, sir? A. Yes, sir. 


Q. You live at what address? A. 3851 Calvert Road Street, 


Northwest. 
Q. You are the defendant in this case? A. Right. 
Q. You are a builder, are you, sir? A. Yes, sir. | 
Q. How long have you been engaged in the building business? 
A. About 35 years. 
Q. How much of that time in Washington? A. Close r 30 years. 
* * *. * * : 
Q. Now, the time came, did it not, in late 1957 or early 1958, when 


you got into a contract with Fairmount Steel Corporation? A. Correct. 
* * * * * : 

Q. I asked you if they knew because you told them that people had 

been coming to the property and wanted the materials? | A. This 
I did, correct. | 

* * * * * 

A. Allthese people, I approached them all, about a Reread of them, 
maybe more, and I explained that there was material for their jobs free, 
come and take it -- I don't know the word to it -- | 

Q. Goahead. A. Made a big sign, free sand and gravel, right on 
the main highway on Valley Avenue, facing the property, big sign, free 
sand and gravel, come and take it, which many of them came with proba- 
bly 10 trucks, 5 trucks, fill in a hole somewhere -- I didn't care whether 
they took the gravel or the sand or the clay -- they took it -- wasn't much 
clay -- most good material -- and the exhibit is gone up for a long while. 


* * * * * 
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Q. When you signed that contract in March, 1958, you signed, did 


you not, a copy of this Plaintiff's Exhibit 3 which had Ben Dyer's pre- 
liminary layout onit, right? A. Yes. 
* * * * * 

Q. Now, you did at that time sign this preliminary layout plan of 
Ben Dyer marked Plaintiff's Exhibit No. 3, as a part of the contract, 
didn't you? A. Sure. 

Q. Now, what did you undertake to do at that time, as far as that 
plan was concerned? A. Well, since people demanded the material 
from so many sources and I didn't have to worry about moving the ma- 
terial, so I told the buyers, now there are people here asking for the 
material, just one word, didn't approach the people, but from now on I 
will approach them, will approach more than the ones that already taken 
material, notify those people, they are in the business -- and you will 
have no trouble about moving your high elevations and on these basis 
they accepted the deal. The -- 

Q. No, no, just a minute. Did you agree at that time to do any 
earth removal or excavation -- A. Right. 

Q. -- or grading in connection with that plan? A. Correct. 

* * * * * 

Q. Did you make an agreement -- did you understand your agree- 
ment of March, 1958, to include any obligation on your part to grade and 
to these -- to this plan, this preliminary plan? A. Just rough. 

Q. Rough grade. A. Rough grade. 

Q. You understood you had an obligation to rough grade? 

A. That's right. 

Q. Now, what did you understand rough grade to mean at that time 
in light of this plan? 

* * * * * 

A. Again I refer, since the people were there for the material 
without any cost to me, I told the buyers they probably make even base- 
ments for you free of charge because they want the material, but not to 
charge it to me. That is the wordI used to them. Anything that they 
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want, they doing everything there, they can make a hundred foot hole in 
the ground if you let them take it, so much material and good stuff, on 
these basis, they made the contract with me. 
* * * * * | 
Q. And from time to time did you ask Fairmount Steel Corpora- 
tion to release the escrow or any part of it to you? A. I did. | 
Q. What reason did you give? A. That I done work and I would 


like to get some money for me -- money. 


* * * * * 


| 
| 
Q. Some of that money was released to you, wasn't it? A. Yes, 


Q. $30,000 in February and $5,000 in May? A. Yes, sir. 
* x * * * 
Q. Did you have a copy of any plan of this project except this orig- 
inal plan? A. All I had, original, didn't need any more. | 
Q. Did there come a time when you got a different pian | A. No, 


* * * * * 


Q. * * * LI asked you if you recall when you first had a copy of the 
final building plans that were prepared by Milton Schwartz. Do you know 
when you first got that copy? 


i 
* * * * * 


| 
THE WITNESS: When they brought this contractor excavating, Mr. 
Elder, on the job and I protested; he stopped my man from taking ma- 
terial and they got another man to cut the area at my cost. I abide by 
the attorney to get in immediate touch with the engineer to get the check 
on the area, whether it met the obligation or not. | 
BY MR. SACHS: 
Q. What attorney? A. Yochelson. The man who made the con- 
tract. I immediately contacted Ben Dyer and in a little while he sent out 
a crew, in about a week. Smith sent him out. I got the sheet from Mr. 


Thompson. I could have gotten them from the FHA, anyway. 


120 


Q. And you gave those plans to Mr. Smith? A. The gray sheets 
to go by for my engineer. 

Q. What did you do with those sheets? A. Gave them back to 
him. 

Q. No. When Mr. Thompson gave them to you, whom did you give 
them to? A. To Mr. Dyer. 


* * * * 


CROSS EXAMINATION 
BY MR. GLASGOW: 
* * * x * 
Q. You have testified that the people that would come on the site 
would cut the site just the way the grades would be set out; is that cor- 
rect? A. Yes. 


Q. Isn't it a fact that when the contract was negotiated you agreed 


to bring the property to the specified grades and you told Mr. Cohen and 


Mr. Davison that you would do just that, and for them not to worry? 
A. Verbally, I did, because the men were anxious to get the material. 
Yes. Yes, I did. 

* * aK * * 

Q. So, excepting for the area where there is gravel deposit and 
excepting for the area where it was cut to the grades specified by Mr. 
Thompson, the excavators you brought to the site had the right to go 
ahead and have access and dig wherever they chose; is that correct? 

A. Where they gave him. Not where they choose. They wouldn't 
let them -- not go bélow grade -- that is where they stopped. 


* * * * * 


Washington, D. C. 
Friday, November 9, 1962. 


* aK * 


FINDINGS OF FACT 


THE COURT: As a preliminary, whenever I use the word '"de- 


fendant" in these findings of fact, lam referring to the defendant Pollin 


and not, of course, to any of the escrow holders. 

The Court makes the following findings of fact: 

1. On March 3, 1958, Defendant entered into a contract to sen to 
Maurice and Ann Henkin some 18 acres of land located at Valley Avenue 
and 13th Street, Southeast, at $11,000 per acre. Under Paragraph 3 of 
Exhibit A-2 of the sales contract, which is Plaintiff's Exhibit 1,)it was 
provided that purchaser would furnish seller with a topographical lay- 
out which seller could either accept or reject within four days. ‘It was 
agreed that if seller accepted the topographical layout, he would perform 
at his own cost the work required to bring the property to the grades 
shown thereon. (See Plaintiff's Exhibit 1). Thereafter, the purchaser 
furnished seller with a topographical layout which seller approved (See 
Plaintiff's Exhibit 3). Under this topographical survey, defendant-seller 

as required to remove 344,000 cubic yards, plus or minus 20 per cent 
of aie from the site to bring it to rough grade with the elevations 
shown on Plaintiff's Exhibit Number 3. 

2. On May 1, 1958, the Henkins assigned to plaintiff their interest 
in the sales contract (See Plaintiff's Exhibit Number 1). 

3. On October 14, 1958, Plaintiff and Defendant entered into an 
escrow agreement, one of the terms of which was that the plaintiff would 
deposit $66,000 with an escrow agent to be held as security for the re- 
moval of dirt required to be removed by the defendant from the site as 
per Plaintiff's Exhibits 1 and 3. (See Plaintiff's Exhibit 2). Under said 
escrow agreement it was further provided that if the defendant did not 
remove the dirt by January 1, 1959, the plaintiffs would have the right to 
have the dirt removed at the best price obtainable and to charge the cost 
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thereof to the funds deposited in escrow. Under the escrow agreement 


defendant's liability for breach of his contract to remove dirt from the 
site was limited to the funds in escrow. (See Plaintiff's Exhibits 2 and 
3 and Defendant's Exhibit 8). 

4. In late 1959, the plaintiffs had prepared the site development 
plan for the development of the site and which fixed the final grades for 


the site at elevations higher than those provided in Plaintiff's Exhibit 3 
(See Plaintiff's Exhibit 7(a), (b) and (c)). Under the elevations required 
under Plaintiff's Exhibit 7(a), (b) and (c) the total excavation required to 
bring the site to rough grade was about 226,000 cubic yards as opposed 
to 344,000 cubic yards required under Plaintiff's Exhibit 3. Plaintiffs 
attempted to deliver a copy of the site plans, Plaintiff's Exhibit 7a), (b) 
and (c) to defendant, but defendant refused to accept them. 

5. On January 2, 1959, plaintiff sent a field engineer on the job to 
stake out the site for cuts and fills to bring the property to grade accord- 
ing to the site development plan. Thereafter, the plaintiff's field engineer 
did so stake out the site and kept the grading stakes current. Defendant, 
during this period, was on the site almost daily; he saw the stakes and 
knew the excavations required to bring the site to grade according to the 
site development plan, which was less than the excavations required of 
him under Plaintiff's Exhibit Number 3. 

6. Defendant had not removed the dirt as required by his contract 
(Plaintiff's Exhibits Numbers 1, 2 and 3) or the lesser amount required 
by Plaintiff's Exhibit Number 7(a), (b) and (c) by January 1, 1959, but the 
plaintiff, not being then ready to use the site, orally extended the time of 
performance by 4 to 6 months. 

7. On May 25,'1959, the defendant had caused to be removed large 
amounts of dirt from the site, but there still remained large amounts of 
dirt to be removed and considerable clearing to be accomplished in or- 
der for defendant to fulfill his contract to plaintiffs as set forth in either 
Plaintiff's Exhibit Number 3 or Plaintiff's Exhibit Number 7(a), (b) and 
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8. Between October 14, 1958 and June 15, 1959, certain withdraw- 
als had been made from the escrow funds set up by Plaintiff's Exhibit 2 
with the consent and approval of both plaintiff and defendant, so that as 
of that date there remained in the escrow account $14,526.92. 

9. On May 25, 1959, plaintiff advised defendant that there still 
remained dirt to be removed from the site by defendant pursuant to his 
contract and that if not removed prior to June 15th, the plaintiff | would 
remove it, charging the cost to defendant. Plaintiff estimated the amount 
required to be removed as approximately 25, 000 cubic yards. (Plaintiff's 
Exhibit Number 17). On Jute 19, 1959, plaintiff again advised defendant 
that the dirt had not been removed, and again demanded defendant per- 
form his contract, and plaintiff enclosed to defendant proposals ! from 
three excavating contractors to remove the dirt (Plaintiff's Exhibit Num- 
per 18). On July 1, 1959, the plaintiff sent by certified mail a notice to 
defendant that it would start the excavating necessary to remove the dirt 
called for under defendant's contract with plaintiff. Defendant refused 
delivery of said letter and it was returned to plaintiff (Plaintiff's Exhibit 
Number 19). Thereafter, defendant did remove some additional dirt from 
the site but he did not remove all the earth required to bring the site to 


grade nor did he perform the necessary clearing to enable the earth to 


be removed. 

10. On July 8, 1959, the plaintiff entered into a contract with Elders 
Construction Company to remove the dirt necessary to bring the site to 
grade as provided in Plaintiff's Exhibits Numbers 1, 2 and 3, as modified 
by Plaintiff's Exhibit 7(a), (b) and (c), at a cost of fifty cents per cubic 
yard for off-site removal and to clear the land for earth removal as re- 
quired of defendant under Plaintiff's Exhibits Numbers 1,2 and 3 ata 
cost of $3,500 (Defendant's Exhibit Number 9). Under this contract 
Elder cleared the land for $3,500. Elder also removed off- site some 
72,019 cubic yards of dirt. Of the 72,019 cubic yards of dirt removed 
off-site by Elder, some was dirt that defendant was required to remove 
under his contract (Plaintiff's Exhibit Numbers 1, 2 and 3 as modified by 
Plaintiff's Exhibit Number (a), (b) and (c) ) and some was dirt not 
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required to be moved by defendant under his contract. The maximum 
amount of dirt removed by Elder which could not definitely be said to 
come under defendant's contract was as follows: 

Change in grade - Varney Street 1,555 cu. 

Basement cuts 3,654 " 

Credit over fine grading 15,360 " 


Credit off-site gravel 8,765 " 
Earth from parcel 230/42 10,000 " 


TOTAL 39,334 " 


Subtracting 39,334 cubic yards from 72,019 cubic yards leaves a 

balance of 32,685 cubic yards, the minimum amount of dirt that defendant 

714 failed to remove from the site under his contract. The fair cost of re- 
moving this dirt was 40 cents per cubic yard. Thus, the fair cost of re- 
moving the 32,685 cubic yards of dirt which defendant did not move under 
his contract is $13,074. 

11. When the contract, Plaintiff's Exhibit 1, 2 and 3, was entered 
into between the parties it was not the intention of the parties that de- 
fendant would have to furnish the field engineering services required in 
order to properly bring the site to grade. Therefore, defendant is not 
liable for the cost to plaintiff of the services of its field engineer Thomp- 
son. 

12. The plaintiff is entitled to recover from the escrow fund the 
sum of $13,074.00 for excavation and $3,500.00 for clearing, a total of 
$16,574.00. However, the amount of Plaintiff's recovery is limited to 
the amount in the escrow fund which is presently $14,526.92 (See Plain- 
tiff's Exhibit Number 2 and Defendant's Exhibit Number 8). 


CONCLUSION OF LAW 


Plaintiff is entitled to be paid the sum of $14,526.92 held in escrow 
by the escrow agent. 


/s/ George L. Hart, Jr. 
Judge 


November 9, 1962. 
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MEMBER WASHINGTON REAL ESTATE BOARD 


WILLIAM SCHWARTZ 


REAL ESTATE * PL ED | 


TOWER BUILDING RENTALS 


execunve 37088 6 MAR 1% 2S3 2 NVESTMENTS 


Narch 
Washing eB. % Cth ae, 

RECEIVED FROM Mearice Semida.for a Carperation ta be. farned.. 

a deposit of ...Fima. 

payment in the purchase 


ett cusses : 
in the District of ColumbialS. semeaa@y. Qe quash aren te be Go-., upon the following terms of sale: 


terained by a survey mde  (Sathhe sesetee the ° | 
(1) Price Kievan. Themen. RAT rea 0.0.) 


(2) Purchaser agrees to pay A) Comm... _. Dollars (LL Sage....) cash 
at the date of conveyance. of which surn this deposit shall be a part. | 
(3) Purchaser is to eee a FIRST DEED OF TRUST secured on the 
premises of penser ee Pisgah a | , 
due .........-- panne ee 3b) hearing interest at the rate OC ccccnrccmcenarpronse DO cent per anoum, 
(4) For the balance of deferred pur nase money, Tor te cmuanesecesvecees ensensevenansudiennsnennssesen® 
See raetneecentpespreseamerr™ Dollars (3. . .), purchaser 38 to execute and deliver a 
SECOND DEED OF TRUST necured on said premines, to be paid 16 monthly enstalimente of —....}--.-- 
een ocr ccnprensnos preneenemacsn _... Doliara (3... .. __....) OR MORE, including interest at the 
rate Of ...+--..-- per cent per annum. each inastaliment when 40 paid to be applied, first on the payment 
paid and the balance thereof credited to principal. 


sressiassa of minty 


Trustees in al! deeds of trust art to be uamed vy the parties secured thereby H 

(5) The property in sold free of encumbrams except a aforesaid; title us to be gnod of record, 
subject, however. to covenan=s. conditions and real nctions of record if any ; otherwise, the deposit is to 
be returned and aait declared off at the option of toe purchaser, urless the defects are of suchicharacter 
that they may readi’y he remedied by legal action, but the aelier and Agent are hereby expressly released 
frost a ability for damages by reason of any defect in the titie \p case iega) steps are necessary to 
perfect the title such action must be taken promptiy by and at the seller's expense, whereupon the time 
herein specified for full settlement by the purchaser w1U thereby be extended for the period necessary 
for such action. 


(G) Seller agrees to exetule 200 deliver a gond and sufficient special warranty deed, and to pay for 
Federal revenue stamps on thy deed ' 
The Property in sold and stall he conveyed aubsect to an exahing tenancy as follows: S@MB.......- 


Seller agrees to Mve possrasio™ at time of settlement. Tf selle «hall fait 80 to do and occupies said 
property, seer shall become sod he thereafter a tenant at will of tne purchaser, and hereby expressly 
waives all notice to quit provided by law (Strike one of the forogving > i 

(8) Seller assumes the musk of toss or damage to said property by fire or other casualty until the 
executed deed of conveyance in delivered to purchases, or is recorded for hum by the Title Company making 
the settlement. i 

(9) AU written notices of violations of Municipa) orders or requirements issued by acy Department 
of the District of Columbia, or actions in any court on account thereof, against or affecting the property 
at the date of settlement of this contract, shal! be comphed with by the seller, and the property conveyed 
free thereof. 

(10) Settlement ts to be made at the office of the Agent or at the Title Company searching the title, 
and deposit with the Agent or the Title Company of the cash payment as aforesaid, the deed of conveyance 
and such other papers as are required by the terma of this contract snall be deemed and construed asa 
good and sufficient tender of performance of the terms hereof : 

water rent, insurance and interest on existing encumbrances, if any, and operating 
Taxer, general and special, are to be adjusted accord- 
y of the District of Columbia, except 
provements completed prior ereo! assessment therefor 
has been levied or not, shall be paid by the seller or aliowance made therefor at the time of transfer. 
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(12) Examination of title, tax certificate, conveyancing, notary fees, survey if required, State 


revenue stamps. if any, and all recording charges, including those for purchase money trust, if any, are 
to be at the cost of the purchaser who hereby authorizes the undersigned Agent to order the examination 
df title “brovided, however, that if upon examination the title should be found defective, and is not 
remedied as aforesaid, the seller hereby agrees to pay the cost of the examination of the title and also 
to pay the Agent herein the commission hereinafter provided for just as though the sale had actually 
been consummated and all the terms of this contract complied with. 


MH (13) Within «d&& Se7m . aagmmfrom the date of acceptance hereof by the seller, OR AS SOON 
THEREAFTER AS A REPORT ON THE TITLE CAN BE SECURED if promptly ordered, and/or sur- 
vey, if required, the seiler and purchaser are required and agree to make full settlement in accordance 

with the terms hereof. 
it herein provided for may be forfeited 
| be rebeved trom Turtnge UADIOLY Ne 
or anv lexal_ or. cquesoe © 


meee, Rwbddment hereunder 
d jt, the Agent shall re- 


sand aball pay to the sqlter the remalniny 


(14) The entire deposit shall be held by. 
is made or until the deposit is forfeited. In % 
tains hemes ae ation f 
halfol the Losteited-d - 

(15) If the property involved in this contract is located in a jurisdiction other than the District of 
Columbia, wherever any reference is made to the District of Columbia or any official thereof, the name 
of the jurisdiction in which property ocated and the proper official thereof is substituted automati- 
cally. If the property is serviced by ‘ne Washington Suburban Sanitary Commission, annual benefit 
charges of said Commission are to Le adjusted to date of transfer and assumed thereafter by purchaser. 


(1§) The ol beika es to pay to William Schwartz, pPrchOogrt chen sams. Seaton of 
equal._46. $8,000.00 c gent by the seller out of the proc fof the sale. 


hereby assigned lo the A ¢ 
The party through whom settlement hereunder is made is hereby authorized and directed to make deduc- 
t thereof to said 


yas of the aforesaid commission from the proceeds of the sale and to make paymen 
gent. 

(17) The principals to this contract mutually agree that it shall be binding upon them, their and 
each of their respective heirs, executors, administrators, successors and assigns; that the provisions 
hereof shall survive the execution and delivery of the deed aforesaid and shall not be merged therein; 
that this contract contains the final and entire agreement between the parties hereto, and that they shall 
not be bound by any terms. conditions, statements, warranties or representations, oral or written, not 


herein contained. 


Executed in ... aimeuphe 


aay" = 
The terns yerete- ferns 


WILLIAM SCHWARTZ, Agent 
re ea BR. CARR COMPA 


‘ 


We, the undersigned, hereby ratify, accept and agree to the above memorandum of sale and 
acknowledge it to be our contract. 


asop ik O maacesse 


Wife of Seller 


Property is to be conveyed in the name of .......... ... 


EXHIBIT "A-1" 


| 
| 


| de herein provided, the contract shall no longer be subject to 


127 


THE FOLLOWING TERMS AMD CONDITIONS FORM A PART OF TH: + ITHIN 
AND ATTACHED CONTHACT: 


1 The purehasers shall have the right at any time within ninety 
(90) days from the date hereof to terminate this contract on the 
giving of a notice in writing to the Seller, in which event. the 
parehasors agree that the depesit of five thousand dollars depost- 
ted by them shall be paid to the Seller as liquidated damages and 
whieh said own shall be accepted by the Seller in full sett lenent 
fer all rights he may have under and by virtue of the terns of 
tis cemtrast, and upon ach payment the contract shall be pull sok 
weid and ef no further effect and the parties shall thereafter 
have no further liability to each other em account thereof. In 
the overt of ouch termination, the brokers named in said cont:act | 
agree to waive any clein to compensation or conaission. | 

2. Should the Purehaser not elect to terminate the contract with- 
dm sueh ninety (90) day period, he shall on the ninety-first day 


following the date hereof, make a further deposit of five thousand 
| (05,000.00) dellars, with Grossberg, Yoche) son and Brill, attorneys, 


which said additional deposit together with the original deposit | 
shall be held until settlement as herein provided, and on settle-_ 
ment the total deposit shall be applie! as part of the purchase 

| price of the property. Upon the making of the additional deposit | 
| 
termination be either party. 

3. This contract is specifically conditioned upom ths approval 

wy the Seller of a topographical layout of the property, which 
said topographical layout shall be furnished by the r urchaser at 


his eset oa or before 12 o'clock noon on February 71, 1958. The /.HH. 


Seller shall either approve or reject the topographical layout 
within four (s) days after receipt thereof by him. If approved, 
the Seller agrees that he will perform at his own cost the | work 
required to bring the property to the grades shown thereon. If 
wejested, the eamtract shall be cancelled and of no further effect | 
and the éopesit eball thereupon be returned to the Purchaser. In 
@uch event the beakers shall be entitled to no commission or other 


eoapen sation. 

4. The ares of ground being sold bereudss contalas appueniantely 
sixteen (16) esres, The Sellex agrees, however, to sequize let 600, 
et-intersestion of Valley Avenze ené thecler Beod, lots 4 ond 6 ond 
the northwesterly 60 feet of lot G05 by its full depth, and the besk 

ef Lot 002 and G04 a6 noted on ples, the grading of lots 002 end 604 
x21 be encepteble to the Pussbeser, ie Mes of the conveyance of 
come to the Pusshsser all in square S986, and to convey cane to 

the Pesohoser co setsienest for the came price per eszo os bevels 
poovided, Geller aguses that be will esquire gush eéditioen] laod after 
the aking of the additional deposit by the Pusshaser a9 heveiasbove 
possi ded 

&. Pee clewifiestien plot ples attached herote indicates pareelis to be 
iuoleded eatgiselly end those to be scquired as noted above, 

14 WEQENS WEEE, the partios have beremto cet theiz hoods and 

~~ e eee 


Witaessed by: 


Wife of lez 


Fer value received, we do hereby assign all our right, title and 

ieterest within comtract - the above of whieh is a photostat, as 

per letter attached dated May 1, 1958. 5 
%, 


oh py f- oy g 


Maurice Heakia 
( 


dam Henkin 


_ EXHIBIT "A-3" 
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[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 2 
ESCROW AGREEMENT 

WHEREAS, by Contract of Sale dated February 11, 1958, between 
JACK POLLIN and others, as Sellers, and MORRIS HENKIN, acting for 
a corporation to be formed, as Purchaser, and which contract has been 
assigned by the Purchaser to Fairmount Steel Corporation, and the 
settlement of which contract has heretofore been twice extended, it was 
necessary for the Sellers to perform certain excavation of land on the 
property to be sold and it was further incumbent upon the Sellers to 
acquire as part of the property to be conveyed a lot owned by one Shylock 
and located at the corner of Wheeler Road and Valley Avenue, Washing- 
ton, D. C.; and 

WHEREAS, the Sellers have not performed the excavation work 
required nor have they acquired title to the Shylock lot; and 

WHEREAS, the Purchasers are willing to make settlement not- 


withstanding the failure of the Sellers aforesaid upon the following terms 


and conditions: 

1. Sellers will advance on account of the purchase price provided 
a sum sufficient to pay off the present encumbrances on the property 
held by National Mortgage and Investment Company of approximately 
Thirty-eight Thousand Dollars ($38,000.00) and by Herman Cohen or 
approximately Thirty Thousand Dollars ($30,000.00). They will also 
advance the sum of approximately Six Thousand Dollars ($6,000.00) 
required to purchase the property now owned by Harry Ziggles and wife 
and which property Sellers are required to convey in accordance with 
their contract aforesaid. In addition Sellers will also pay the sum of 
approximately Ten Thousand Dollars ($10,000.00) to be paid to National 
Mortgage and Investment Company on account of an indebtedness of the 
Sellers. Purchasers will also receive credit for the sum of Four 
Thousand Two Hundred Dollars ($4,200.00) heretofore advanced to the 
Sellers. | 
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(Plaintiff's Exhibit 2 Continued) 

2. The sum of Twenty Thousand Dollars ($20,000.00) shall be 
held in escrow by Grossberg, Yochelson & Brill, Attorneys, which said 
sum may be used to the extent necessary to acquire the Shylock prop- 
erty; provided such acquisition can be consummated prior to the date 
set by the Purchasers as the final date within which they can use said 
property. In the event the Shylock property cannot be acquired within 
the time limitation set by the Purchasers, the sum of Twenty Thousand 
Dollars ($20,000.00) held as aforesaid shall be returned to the Pur- 
chasers. 

3. All of the balance of the purchase price as shown on settle- 
ment sheet shall be deposited in escrow with Grossberg, Yochelson & 
Brill, Attorneys, as security for the removal of the dirt required to be 
removed by the Sellers under the terms of their contract and of the 
plat made a part thereof. In the event such removal has not been com- 
pleted by January 1, 1959, or a contract for such removal satisfactory 
to the Purchasers obtained by said date, the Purchasers shall have the 
right to have the dirt removed at the best price obtainable and to charge 
the cost thereof to the funds deposited as provided in this paragraph. 

4. On the completion of the removal of the dirt or the obtaining 
of a contract satisfactory to the Purchasers for such removal, the 
excrow holders may deliver to the brokers procuring the contract, 
namely William Schwartz and Edward R. Carr Company, the sums to 
which they are entitled as commission under the terms of the Sales 
Contract and any remaining balance held by them shall be delivered to 
the Sellers. Should the Sellers fail to remove the dirt within the time 
herein provided, or obtain a contract satisfactory to the Purchasers 
within such time, and the Purchasers are thereupon required to remove 


the dirt and charge the cost to the funds held as herein provided, any 


excess of such funds, if such there be, shall be applied first to the pay- 


ment of commissions as aforesaid, and the balance, if any, paid to the 
Sellers. 
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(Plaintiff's Exhibit 2 Continued) 
WITNESS our hands and seals this 14th day of October, 1958. 
We consent to the foregoing: FAIRMOUNT STEEL CORPORATION 
| 


/s/ Edw. R. Carr Inc. 

By W. R. Caotes, V.P. 

/s/ William Schwartz By /s/ Herman Cohen 
Herman Cohen, President 

We consent to the foregoing: /s/ Jack Pollin (SEAL) 

GROSSBERG, YOCHELSON & BRILL 


By /s/ Irving B. Yochelson 


/s/ Fannie Pollin (SEAL) 


[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 10 | 
BEN DYER ASSOCIATES, INC. Union 4-7766 
Engineers - Surveyors | 


3018 Hamilton Street 
Hyattsville, Maryland 


October 20, 1958 


Fairmount Steel Corporation 
1229 Mt. Royal Avenue 
Baltimore 17, Maryland 


Attention: Mr. Richard Davidson 
Re: Valley Green Apartments 
Gentlemen: 
We have computed the earthwork in the above project in accordance 

with your instructions and find the quantity to be 344,000 cubic saree 
Very truly yours, 
BEN DYER ASSOCIATES, INC. 
/8/ LESLIE A. SMITH 


Leslie A. Smith 
Senior Engineer 


Copy of Pl's. Ex. #7 for 1D. 
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[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 11 


BEN DYER ASSOCIATES, INC. 
Engineers - Surveyors 


3018 Hamilton Street 
Hyattsville, Maryland 


October 13, 1959 


Mr. Jack Pollin 
3851 Calvert Street, N. W. 
Washington, D. C. 


Re: Wheeler Gardens 
Dear Mr. Pollin: 
We have made the earthwork computation on the above-named 


project as directed by you and find the quantities to be as follows: 

Parcel 1 - Valley Ave. Area - 7,600 cu. yds. (within property lines) 
8,100 cu. yds. (Perimeter) 

Parcel 2 - Wheeler Road Area - 21,800 cu. yds. (within property lines) 


12,900 cu. yds. (Perimeter) 
Parcel 3 - Remainder of Tract - 148,600 cu. yds. 
Very truly yours, 
BEN DYER ASSOCIATES, INC. 


/9/ Leslie A. Smith 
Senior Engineer 


Plaintiffs' Exhibit No. 8 for 
Identification BJD 


[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 12 
Earth Removal 
Original Plan Revised Plan 
(March 17, 1958) (Dec. 15, 1958) 
From 1st Topo (April 1958) 


to Sept. 9, 1959 199,000 
cu. yds. 


From Sept. 9, 1959 
thru finish of work 
(removed by Elders 


Cons't.) 27,667 
cu. yds. 


344,000 cu. yds. Total | 226,667 
| cu. yds. 


Original Plan 344,000 
Revised Plan - 226,667 
Savings under Wy " 117,333 cu. yds. 


[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 17 


May 25, 1959 


Mr. Irving B. voohelson 

Grossberg, Yochelson & Brill 

1707 H Street, N. W. 

Washington 6, D. C. 

Dear Mr. Yochelson: RE: The Pollin Tract 


We expect to start the Valley Green Apartment job around July 1. There 
is still remaining approximately 25,000 yards of excess dirt which Mr. 
Pollin is supposed to remove according to the terms of the contract. 


We will have to start removing this dirt no later than June 15,, and 
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(Plaintiff's Exhibit 17 Continued) 
whatever the costs involved in moving this dirt will have to be charged 
against Mr. Pollin. 

Yours truly, 
FAIRMOUNT STEEL CORPORATION 


RICHARD DAVISON 


[Filed March 12, 1963] 
PLAINTIFF'S EXHIBIT 23 
BILLS PAID BY FAIRMOUNT STEEL CORPORATION 
FOR EXCAVATION WORK AT VALLEY GREEN APTS. 
HUTCHISON BROS. 


Billings | Backhoe, Crane & 


Dragline 


Bulldozers 


Truck Rental & Loader 


7/31/60 
8/4/60 
8/31/60 
8/31/60 
9/21/60 
9/30/60 
10/31/60 
10/31/60 
11/30/60 
12/31/60 
1/31/61 
3/31/61 
4/4/61 
4/30/61 
5/12/61 
5/31/61 
6/30/61 
7/21/61 
8/24/61 


$ 
516.89 
558.35 
200.26 
467.22 


1,130.16 
2,044.75 
183.60 
95.88 


419.82 
59.19 


$5,796.94 


$ 486.75 


2,545.29 


1,784.75 
1,206.73 


1,449.76 
800.92 
871.89 


527.19 
1,473.05 
430.87 
1,135.48 
40.55 


90.88 


$12,844.11 


$ 1,995.46 
2,947.07 
2,879.37 

252.44 
2,967.37 
1,022.93 
1,891.42 


1,229.89 
756.40 


$18,767.78 $37,408.83 


HOUSING ENGINEERING CO. 
Inv. Date Inv. Amount 


1959 
10/31 $ 3,711.00 
1,662.00 


2,193.00 
1,548.00 
1,518.00 
1,464.00 
1,626.00 
1,980.00 
2,010.00 

792.00 
1,992.00 
2,046.00 
2,028.00 
2,190.00 


1,146.00 
1,302.00 
594.00 
1,560.00 


$31,362.00 
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(Plaintiff's Exhibit 23 Continued) 


Period 


10/27/59 
11/24/59 


12/31/59 
1/31/60 
2/29/60 
3/31/60 
4/30/60 
5/31/60 
6/30/60 
7/31/60 
8/30/60 
9/30/60 
10/31/60 
11/30/60 


12/31/60 
1/31/61 
2/28/61 
3/31/61 


Date Paid 


10/30/59 
12/10/59 


12/30/59 
2/12/60 
2/29/60 
3/31/60 
4/29/60 
5/31/60 
7/29/60 
7/29/60 
8/31/60 
9/30/60 
10/31/60 
12/22/60 


12/31/60 
2/28/61 
2/28/61 
3/31/61 


$31,362.00 
a ad 


B & B EXCAVATORS October 1959 through September 1960 $18,346.00 
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[Filed December 10, 1962] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
FAIRMOUNT STEEL CORPORATION, 
a corporation 


Plaintiff, 


vs. : Civil Action No. 1770-60 
JACK POLLIN et al, 
Defendants. 


ORDER 

This cause came on for trial before this Honorable Court on the 
2nd day of November, 1962, and the issues having been duly tried, and 
the Court having made its Findings of Fact and Conclusion of Law direct- 
ing judgment as hereinafter provided, it is this 10th day of December, 
1962, 

ORDERED, 

That judgment be and is hereby entered in favor of Plaintiff, 
Fairmount Steel Corporation, against the Defendant, Jack Pollin, in the 
sum of $14,526.92 without costs which is the amount held in escrow by 
attorneys Grossberg, Yochelson and Brill as escrow agents, and it is 
further 

ADJUDGED, ORDERED AND DECREED, 

That the said escrow agents are hereby directed to turn over the 
escrow fund amounting to $14,526.92 to the Plaintiff, Fairmount Steel 


Corporation, in accordance with this judgment and upon said payment 


being made the judgment herein shall be entered "paid and satisfied". 


The complaint as to Fannie Pollin is dismissed with prejudice and 
without costs. 


/s/ George L. Hart, Jr. 
Judge 
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[Filed February 6, 1963] 
NOTICE OF APPEAL 

Notice is hereby given this 6th day of February, 1963, that de- 
fendant, JACK POLLIN hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 10th day of December, 1962 in favor of plaintiff, 
FAIRMOUNT STEEL CORPORATION against said defendant, JACK 
POLLIN, and from the denial of said defendant's Motion for a New 


Trial or, in the Alternative, to Amend Findings of Fact and Conclusions 


of Law entered on January 8, 1963. 
SACHS AND JACOBS 


By /s/ Newton Frohlich 
Attorney for Defendant 


Sidney S. Sachs 
Newton Frohlich 

737 Woodward Building 
Washington 5, D. C. 
Ex 3-7734 


BRIEF FOR APPELLEE 


“Ginited States Court ot Sgpeats 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,825 © 


JACK POLLIN, . ; 
‘Appellant, 


FAIRMOUNT STEEL CORPORATION, 
Appellee. 


Appeal from a Final Order and Judgment of the 
United States District Court for the District of Columbia 


—_—_— 


United States Court of Appeals 


for the Oistnct of Columbia Circuit 


FILED sEP 14 1963 NORMAN M. GLASGOW 

oY; ALLEN JONES, JR. 

Shei haw Veuleous 500 Tower Building 
Washington 5, D. C. 


WILKES & ARTIS Attorneys for Appellee. 


500 Tower Building 
Washington 5, D. C. 


Of Counsel. 


(i) 


STATEMENT OF QUESTIONS PRESENTED 
In the opinion of Appellee, the questions are: 
I. 


May the trial court admit in evidence exhibits that were developed 


following pretrial and in preparation for trial which aid the trial court 


in understanding pretrial exhibits? 


U. 


Did the trial court properly find that Appellant by his course of 
conduct assented to the modification of the contract wherein Appellant 
was required to remove substantially less material than originally called 


for? 


STATEMENT OF QUESTIONS PRESENTED 
COUNTER-STATEMENT OF CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Admission in Evidence of Exhibits Which 
Were Not Presented or Marked at Pretrial Was 
a Matter Within the Discretion of the Trial Court 


Where a Written Contract Has Been Modified, the 
Fact of Agreement of Modification May be Implied 
from a Course of Conduct by the Parties in 
Accordance with the Modification 


The Trial Court Carefully Excluded from Its 
Award to Appellee the Cost of Dirt Removal and 
Other Claims Which Could Not Definitely Be Held 
To Come Under the Modified Contract , 


CONC LUSION 


TABLE OF CASES 
Cherney v. Holmes, 185 F. 2d 718, 721, 722 
(7th Cir. 1950) 
Clark v. United States, 13 F.R.D. 342 (D.C. Or. 1952) 
Cole v. Wilbanks, 226 Md. 34, 171 A. 2d 711, 712 (1961) 


Cumberland Hydraulic Cement and Mfg. Co. v. Wacatleye 
9 App. D.C. 334, 338 (1896) ; 


Doric Company v. Leo J. Rosen Associates, Inc., 
303 F. 2d 817, 820 (5th Cir. 1962) 4 


Freeman v. Stanbern Construction Co., 
205 Md. 71, 106 A. 2d 50, 55 (1954) 


Globe Cereal Mills v. sorivener: 240 F. 2d 330, 335 
(10th Cir. 1956) * 


Laurent v. Costa, Mun. APe- D.C., 61 A. 2d 804, 
805 (1948) ; 


Mid-Century, Limited v. United Cigar-Whelan Stores Core “ 
109 F. Supp. 433, 435 (D.C. D.C. 1953) : 


(iv) 


Millers' Nat. Ins. Co., Chicago, Ill. v. Wichita Flour 
Mills Co., 257 F. 2d 93, 98, 99 (10th Cir. 1958) 


Nickel v. Scott, Mun. App. D.C., 59 A. 2d 206, 207 (1948) . 
Saul v. McIntyre, 190 Md. 31, 57 A. 2d 272, 274 (1948) 


Solomon's Marina, Inc. v. Rogers, 221 Md. 194, 
156 A. 2d 432, 434 (1959) . =... 


Texas and Pacific Railway Company v. Buckles, 
232 F. 2d 257, 260 (5th Cir. 1956), cert. denied, 
351 U.S. 984, 100 L. Ed. 1498 : 


Wesley v. Shaftel, Mun. App. D.C., 170 A. 2d 923, 924 (1962) 


Williams v. Maryland Glass Corp., 134 Md. 320, 
106 A. 755, 758 (1919) A 


TEXTBOOKS 


17A C.J.S. 425-427, Contracts, Section 375 . 


6 Corbin on Contracts, Section 1293 (1962) 


3 Williston on Contracts, Section 623 
(Revised Edition 1958) 


UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 17,825 


JACK POLLIN, 
Appellant, 


Vv. 


FAIRMOUNT STEEL CORPORATION, 


Appellee. 
| 


—— 


Appeal from a Final Order and Judgment of the 
United States District Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 


The statement of the case presented by the Appellant is not com- 
plete and accurate in all respects, and accordingly, the Appellee submits 
the following clarifications: : 

1. The real estate contract (Plaintiff's Exhibit 1, J.A. 125, R. 11) 


required Appellant to remove certain material from the site at his cost 
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in conformity with grades shown on a topographic layout or plat (Plain- 
tiff's Exhibit 3, R. 12). This topographic layout established fixed grades 
at frequent intervals over the entire site, located streets and fixed spe- 
cific elevations. The plat was sufficiently detailed so that Appellant's 
own engineer was able to make an earth volume computation based upon 
the elevations shown thereon (J.A. 101). 


2. Appellant states that the material to be removed from the site 
was valuable; however, he failed to remove the dirt within the agreed 
time limitation fixed by the contract (Plaintiff's Exhibit 1, J.A. 125, R. 11) 
and thereafter extended in the escrow agreement of October 14, 1958 
(Plaintiff's Exhibit 2, J.A. 129, R. 11). These documents covered a peri- 
od of time from March 1958 through December 1958. Appellant was in 
complete and sole possession of the property during this entire time and 
he admitted that no one interfered with his work during that period (R. 
670), yet he failed to remove the material from the site as required un- 
der said contractual documents. 


3. The escrow agreement extended the time in which Appellant 
was required to complete the earth removal to January 1, 1959, and fur- 
ther, Appellant deposited $66,000 in escrow to be held as security for 
the removal of the dirt required under the contract (J.A. 55). 


4. In December, 1958, there remaining substantial earth removal 
required under the contract (Plaintiff's Exhibits 1, 2 and 3), Appellee 
had prepared a final site development plan for the project (Plaintiff's 
Exhibit 7 (a), (b) and (c), R. 19-21). The site development plan fixed the 
final grades for the site at higher elevations than those provided in Plain- 
tiff's Exhibit 3(J.A. 26, 29 and 38). It was established that under Plain- 
tiffts Exhibit 7(a), (b) and (c) the total excavation required to bring the 
site to rough grade was approximately 226,000 cubic yards as compared 
to approximately 344,000 cubic yards required under the preliminary 
layout plan (Plaintiff's Exhibit 3) (See J.A. 38, 131 and 133). 
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5. Also in December, 1958, Appellee advised Appellant that the 
new site development plan had been prepared (Plaintiff's Exhibit 7 (a), 
(b) and (c)), and copies of the plan were offered to Appellant who refused 
the same, stating that he did not need them (J.A. 81). | 


6. There is no evidence in the record that the topographic plat 
(Plaintiff's Exhibit 3) could not have been economically used. ! 


7, On January 2, 1959, Appellant now in default under the original 
contract (Plaintiff's Exhibits 1 and 3) and the escrow agreement (Plain- 
tiff's Exhibit 2) which extended the time for the performance of earth re- 
moval from the site, Appellee sent its field engineer to the job to stake 


out the site for cuts and fills for the purpose of bringing the property to 
the elevations shown on Plaintiff's Exhibit 7 (a), (b) and (c). This plan 
called for substantially less earth removal than required of Appellant 
under the original contract (see Plaintiff's Exhibit 12, J.A. 38 and 133, 
R. 54 and 55). | 


8. The Appellee, not being ready to proceed with construction on 
January 1, 1959, orally extended the time for earth removal required by 
grades shown on Plaintiff's Exhibit 7 (a), (b) and (c) by four to six months 
(J.A. 64); and Appellant had knowledge that all grading after J: anuary 2, 
1959 (he was on the site almost daily during this period — J.A. 45 and 
R. 681) was to be performed in accordance with Plaintiff's Exhibit 7 (a), 
(b) and (c) (see J.A. 42-45, 81 and 120, R. 668, 681-682). 


9, Appellant as an experienced builder (J.A. 117) mecoptized the 
importance of having a field engineer on the site to supervise the earth 
removal and at all times cooperated and complied with the information 
furnished him by the field engineer (J.A. 44, 91-92, 98 and 120, R. 681- 
682). The field engineer in no way prevented Appellant from completing 
his contractual obligations as set forth in Plaintiff's Exhibits 1, 2 and 3 
as the field engineer did not come on the job (January 2, 1959) ‘until the 
Appellant was in default in performance under said contractual documents 


(J.A. 25). | 
| 
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10. During the period from January 2, 1959 to May 25, 1959, Ap- 
pellant removed large amounts of dirt from the site (J.A. 42-45), fully 
cooperating with Appellee and Appellee's field engineer, and in accord- 
ance with Plaintiff's Exhibit 7 (a), (b) and (c). 


11. On May 25, 1959, the Appellant had not completed the earth 
removal set forth in either Plaintiff's Exhibit 3 or Plaintiff's Exhibit 
7 (a), (b) and (c), on which date Appellee advised Appellant that there 
still remained a substantial quantity of dirt to be removed from the site, 
and if not removed prior to June 15, 1959, Appellee would employ an ex- 
cavator to complete the excavating and charge the cost to Appellant 
(Plaintiff's Exhibit 17, J.A. 133-134). 


12. Between the signing of the escrow agreement on October 14, 
1958 and June 15, 1959, Appellant and Appellee consented to disburse- 
ments from the escrow account to Appellant to the extent that as of June 
15, 1959, there remained in the escrow account the sum of $14,526.92 
(J.A. 13 and 17). 


13. On July 1, 1959, Appellee sent by certified mail a notice to 
Appellant that it would start excavation necessary to remove the dirt 
Appellant was required to remove but had failed to remove (Plaintiff's 
Exhibit 19 (a) and (b), J.A. 66, R. 249-251). Appellant refused delivery 
of this letter (J.A. 66). Thereafter, Appellant did remove some addi- 
tional dirt from the site (J.A. 62-63) but not sufficient dirt required to 
bring the site to the elevations called for in either Plaintiff's Exhibit 3 
or Plaintiff's Exhibit 7 (a), (b) and (c) (J.A.37-38 and 109-110). 


14. On July 8, 1959, Appellee entered into a contract to remove 
the dirt necessary to bring the site to the grades provided in Plaintiff's 
Exhibits 1 and 3 and as modified by Plaintiff's Exhibit 7 (a), (b) and (c). 
The cost for off-site removal’ was 50 cents per cubic yard plus $3,500 
to clear the land for earth removal as required under Plaintiff's Exhibits 
1 and 3 (see Defendant's Exhibit 9). Pursuant to this contract, the land 


i 
No claim made by Appellee for cost of on-site dirt removal. 
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was cleared at a cost of $3,500 and 72,019 cubic feet of earth was re- 
moved from the site by the excavator employed by Appellee (Plaintiff's 
Exhibit 22 (a) and (b), R. 256-257). The trial court found from the evi- 
dence presented that of the total earth removed from the site, only 32,685 
cubic yards were properly chargeable to the Appellant as the minimum 
amount of dirt that he failed to remove from the site as required under 
his contract as modified (J.A. 124). The court further held that the fair 
cost of removing the dirt was 40 cents per cubic yard and not 50 cents 
per cubic yard which Appellee was required to pay the earth excavator 
(J. A. 124). | 


15. In late August or early September, 1959, Appellant requested 
and received from Appellee the site development plan designated Plain- 
tiff's Exhibit 7 (a), (b) and (c), and forwarded this plan to Appellant's 
engineer to determine if Appellant had complied with his contract (J.A. 
103-106 and 109-110). | 


16. At the trial, the attorneys for the Appellee offered into evidence 
exhibits not presented at pretrial, for such documents (except for motion 
pictures) did not then exist and were prepared especially to assist the 
court in understanding the exhibits presented at the pretrial conference 
(J.A. 27 and 31-32). | 


17. The pretrial order (J.A. 16) did not require that all documents 
and papers be marked at pretrial in order to be used in the trial of the 
case, as erroneously stated by the Appellant. Further, the exhibits in 
dispute were based upon exhibits presented at pretrial and therefore no 
more complicated in content than exhibits previously identified in the 
case. Moreover, the Appellant's attorneys had the exhibits in their pos- 
session from the close of the first day of trial on Friday afternoon at 
3:45 P.M. until court reconvened the following Monday at 1:45 P.M. (J.A. 
27 and 49, R. 23 and 121). 


6 
SUMMARY OF ARGUMENT 


From the evidence of record, the court correctly found that the 
Appellant was liable in damages to Appellee for breach of his contract 
to remove dirt from the site as required in Plaintiff's Exhibits 1, 2 and 
3, as modified by Plaintiff's Exhibit 7 (a), (b) and (c) and that Appellee 
was entitled to be paid the sum of $14,526.92 held in escrow by the es- 
crow agent. 


Appellant contends that the trial court was in error in admitting 
in evidence certain documents which had not been presented or marked 
at pretrial. The law is well settled in the federal courts that this is a 
matter within the discretion of the trial judge. Therefore, it follows 
that the lower court errs only if it commits an abuse of that discretion. 
Appellant fails to point out anything within the record indicating that the 
court below abused its discretion in receiving into evidence the unmarked 
exhibits which were designed primarily to assist the court in understand- 
ing the pretrial exhibits. Appellant merely recites a general allegation 
of surprise and does not and cannot establish that he was prejudiced in 
any way by the admission of the exhibits in point. Appellee readily agrees 
that the parties were bound by the pretrial order and that it operated with 
the same validity and force as any other order of court. The Appellant's 
interpretation of the plain language of that order is incorrect and without 


substance. In short the order did not require that all documents and 


papers be marked at pretrial in order to be used in the trial of the case. 
No such prohibition being contained within the pretrial order, the matter 
rested solely within the discretion of the trial court. 


Appellant correctly states the principle of law that one party to a 
contract cannot modify its terms without the assent of the other party. 
However, Appellant fails to recognize the equally well-settled principle 
of law that the agreement of modification may be implied from a course 
of conduct of the parties and that this type of mutual assent was present 
in this case. The trial court correctly found from the evidence in the 


record that the course of conduct by the parties during the period March, 
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1958 through September, 1959 unquestionably established a mutual as- 
sent between them that the removal of dirt necessary to bring the site 
to grade as provided in the contract of March 3, 1958 (Plaintiff's Ex- 
hibits 1 and 3) be modified by the site development plan of December 

15, 1958, designated Plaintiff's Exhibit 7 (a), (b), and (c). Therefore, 
the parties' rights and liabilities must be determined in light of the con- 


tract as modified. 


Finally, Appellant contends that the modified contract placed addi- 


tional burdens upon him for dirt removal not required under the original 


contract. This contention is totally without merit as Appellant concedes, 


in effect, that the site development plan of December 15, 1958 required 
him to remove approximately 110,000 cubic yards less material than the 
original topographic plat dated March 17, 1958 and further concedes that 
he was stopped from removing materials from limited areas on the site 
which, under the original contract, were to be removed. Obviously Ap- 
pellant suffered no added burden under the revised plan which called for 
the removal of substantially less material than the original plan. More- 
over, Appellant has no basis whatever upon which to contend that Appel- 
lee interfered with his removal of material under the original contract. 
The modified plan was not put into effect until January 2, 1959 and dur- 
ing the period March, 1958 through December, 1958, Appellant admitted 
that he had exclusive control and supervision of the earth removal and 
that no one interfered with his work during that period, yet he failed to 
remove the dirt required under the original contract (Plaintiff! 's Exhibits 
1, 2 and 3). On January 2, 1959, Appellee sent its field engineer to the 
site for grading in accordance with the modified contract and Appellant, 
at that time and during the ensuing months, assented to the modification 
of the contract in a most tangible way — he cooperated fully with Appellee 
and its engineer in removing earth from the site; he was relieved of be- 
ing in default under the original contract and received an extension of 
time of four to six months within which tc complete the earth removal 


from the site under the modified plan; and he requested copies of the 


8 


modified plan to furnish his engineer to determine if he had complied 
with his contractual obligations. Equally not well taken is Appellant's 
statement, in obvious contradiction of the trial court's Findings, that the 
court, in enforcing the modified contract, required him to grade streets 
and excavate for buildings, when in fact the court resolved these points 
in Appellant's favor and specifically excluded from its award Appellee's 
claim for these items. 


ARGUMENT 
I. 


THE ADMISSION IN EVIDENCE OF EXHIBITS WHICH WERE 
NOT PRESENTED OR MARKED AT PRETRIAL WAS A 
MATTER WITHIN THE DISCRETION OF THE TRIAL COURT 


Although we find no cited cases in this jurisdiction, the federal 
courts elsewhere have uniformly held that the admission in evidence of 
exhibits not referred to and included in the pretrial order is a matter 
within the discretion of the trial court. Millers' Nat. Ins. Co., Chicago, 
Ql. v. Wichita Flour Mills Co., 257 F.2d 93, 98, 99 (10th Cir. 1958); 
Doric Company v. Leo J. Rosen Associates, Inc., 303 F.2d 817, 820 
(5th Cir. 1962); Globe Cereal Mills v. Scrivener, 240 F.2d 330, 335 
(10th Cir. 1956); Texas and Pacific Railway Company v. Buckles, 232 
F.2d 257, 260 (5th Cir. 1956), cert. denied, 351 U.S, 984, 100 L.Ed. 1498; 
Cherney v. Holmes, 185 F.2d 718, 721, 722 (7th Cir. 1950). Therefore, 
this Court is asked to pass upon whether the trial court abused its dis- 
cretion in admitting exhibits into evidence not presented at pretrial. 
Nothing can be found in Appellant's argument nor is there any basis con- 


tained in the record to sustain Appellant's contention that the trial court 


abused its discretion in admitting into evidence the exhibits in question. 


In support of his position on this point, Appellant cites the case of 
Clark v. U. S., 13 F.R.D. 342 (D.C. Or. 1952). Clark is a lengthy opin - 
ion of sixty-four pages which sets forth in detail the pretrial order in- 
volving twenty cases filed under the Federal Tort Claims Act but contains 
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no ruling on the question before this Court. The sole purpose of the 
court's memorandum opinion in Clark was to give final approval to the 
pretrial order as embracing all the issues of fact and law involved i in 

the case and to avoid the force of Rule 15(b) of the Federal Rules of 

Civil Procedure. Further, although carefully studied, we are unable to 
find in the opinion the language quoted by Appellant at page 5 of his Brief. 
Also, the third sentence of Appellant's quotation from the Clark case 


clearly imports that additional documents may be presented at trial. 


Appellant's contention of complete surprise because certain of the 
documents produced at trial had not been presented at pretrial is without 
substance and nothing is presented to show in what respect the surprise 
prejudiced Appellant's case. Appellant had ample and adequate oppor- 
tunity to indicate to the court how the admission of these exhibits had 
prejudiced his defense. The exhibits in point were offered on the first 
day of trial, being a Friday. The trial attorneys for the Appellant had 
such documents in their possession for the entire weekend, namely, from 
Friday afternoon at close of court (adjourned at 3:25 P.M.) until the re- 
convening of court on Monday at 1:45 P.M. as shown in the following col- 


loquy between the trial court and counsel for both parties (R. 12 1): 
| 
"THE COURT: ... | 
We will adjourn until 1:45 Monday. | 


"MR. SACHS: Your Honor, did I understand from what you 
said -- I would like to make it clear -- that we may bor- 
row for the weekend the exhibits we have not seen before, 
although I am not sure I can get an expert over the meas 
end? 


"THE COURT: I take it you have no objection? 
"MR, GLASGOW: Absolutely none, Your Honor. 
"THE COURT: All right. | 
(Whereupon, at 3:25 o'clock p.m., Court recessed | 
until Monday, November 5, 1962, at 1: 45 o'clock p.m.)". | 
Appellant's next contention that no satisfactory explanation was 
offered by Appellee for the presentation of the documents at trial but 
not at pretrial is contrary to the record. The purpose of the exhibits 
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was immediately obvious to the trial judge as explanatory of the exhibits 
identified in the pretrial order (J.A. 27 and 31-32). With the exception 
of the movies taken of the site, each of the exhibits in question was pre- 
pared directly from information contained in the pretrial exhibits. Fur- 
ther, each exhibit was designed specifically for the assistance of the 
court and to conserve trial time by consolidating information which could 
have been elicited from Appellee's engineer while on the witness stand. 
In no event did the exhibits raise new issues or present new facts to the 
court. Thus, the trial attorneys for the Appellant, with careful prepara- 
tion, could have developed the same information as presented by Appel- 


lee's attorneys. 


Appellant's statement that the introduction of the exhibits not pre- 
sented at pretrial violated the pretrial order is another contention with- 
out support in the record. The pretrial order contained no prohibition 
upon offering additional exhibits at trial. Appellant's reference to the 
pretrial order which reads: "Counsel agreed to exchange promptly copies 
of any of their pretrial exhibits which have not heretofore been exchanged" 
applied to the numerous documents presented by each side at the pretrial 


conference. There is no additional language in the pretrial order which 


prohibits the introduction of new documents at the trial. On the other 
hand, the pretrial order specifically states that the list of witnesses to 

be exchanged would contain the names of all witnesses except rebuttal 
witnesses and no additional witnesses would be allowed unless their names 


and addresses were furnished prior to the date of trial. 


The case of Globe Cereal Mills v. Scrivener, 240 F.2d 330, 335 
(10th Cir. 1956) is cited by Appellant but supports the rule of law set 
forth above, namely, that the admission in evidence of documents not re- 
ferred to and included in the pretrial order is within the discretion of the 
trial court (see page 8, supra). 

Appellee respectfully submits that a careful review of the exhibits 


presented at trial, but not presented at pretrial, will show that they were 
properly admitted in evidence and that the trial court committed no abuse 
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of discretion. The documents in question, by number and description, 
| 


are listed as follows: 


No. 


8 


Record and Joint 
Plaintitf's Exhibits Appendix References 


Overlay based upon Plaintiff's Exhibit 7 (a), J.A. 
(b) and (c) to be placed over Plaintiff's Ex- R. 
hibit 3 to establish that revised plan required 

less earth removal than original plan. 


Plat laid out in 50 foot squares showing re- 
quired cuts and fills indicated in engineer's 
field books. 


Chart showing that substantially less earth 
removal was required under revised plan 
(Plaintiff's Exhibit 7 (a), (b) and (c)) than 
called for under original plan (Plaintiff's 
Exhibit 3). 


Field engineering books recording cuts and 
fills required to bring site to grade. 


Colored overlay (pictorial of Plaintiff's Ex- 
hibit 9) showing cuts and fills required to 
bring site to grade. 


Motion pictures taken in late February or A. | 
early March, 1959, showing topographic - ‘408-410 
condition of the site. 


Yellow sheet of paper showing engineer .A. 85-86 
Thompson's computation of earth volume to 

be removed from Parcel 230/42 (area ad- 

jacent to site but not included in contract). 


Exact site development plan offered to Appel- 
lant by Appellee but refused by him in De- 
cember, 1958 (Replica of Plaintiff's Exhibit 

7 (a), (b) and (c) which was marked at pre- 
trial). 
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WHERE A WRITTEN CONTRACT HAS BEEN MODIFIED, 
THE FACT OF AGREEMENT OF MODIFICATION MAY 
BE IMPLIED FROM A COURSE OF CONDUCT BY THE 
PARTIES IN ACCORDANCE WITH THE MODIFICATION 


The law in the District of Columbia permits parties to a written 
contract to modify its terms by mutual agreement. Cumberland Hydraulic 
Cement and Mfg. Co. v. Wheatley, 9 App. D.C. 334, 338 (1896); Wesley 
v. Shaftel, Mun. App. D.C., 170 A.2d 923, 924 (1961); Laurent v. Costa, 
Mun. App. D.C., 61 A.2d 804, 805 (1948); Nickel v. Scott, Mun. App. D.C., 
59 A.2d 206, 207 (1948). Such modification does not require a separate or 
additional consideration. Mid-Century, Limited v. United Cigar-Whelan 
Stores Corp., 109 F. Supp. 433, 435 (D.C. D.C. 1953). 


The foregoing cases in the District involve modification of a writ- 
ten contract by an express oral or written agreement and none of these 
cases (because of the facts therein) involve an implied agreement to 
modify arising out of the conduct of the parties. We find no cases in this 
jurisdiction on this specific point, although there are many Cases through- 


out the Nation generally” and in Maryland particularly which hold that, 


while one party to a contract cannot alter its terms without the assent of 
the other party, the fact of agreement of modification may be implied from 
a course of conduct in accordance with the modification. Cole v. Wilbanks, 
226 Md. 34, 171 A.2d 711, 712 (1961); Solomon's Marina, Inc. v. Rogers, 
221 Md, 194, 156 A.2d 432, 434 (1959); Freeman v. Stanbern Construc- 
tion Co., 205 Md. 71,106 A.2d 50, 55 (1954); Saul v. McIntyre, 190 Md. 
31, 57 A.2d 272, 274 (1948); Williams v. Maryland Glass Corp., 134 Md. 
320, 106 A. 755, 758 (1919). Additionally, the leading text writers in the 
field of contracts have enunciated this principle of law. 3 Williston on 
Contracts, Section 623 (Revised Edition 1958); 6 Corbin on Contracts, 
Section 1293 (1962). 


7 See 17A C.J.S. 425-427, Contracts, Section 375. 
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The trial judge properly found from the following evidence in the 
record that the course of conduct between Appellant and Appellee estab- 
lished an implied mutual assent to the modification of the contract: 


1. Because Appellant failed to perform the conditions set forth 


in the contract of March 3, 1958 (Plaintiff's Exhibits 1 and 3), the Appel- 
lant and Appellee on October 14, 1958, entered into an escrow agreement 
whereby Appellant deposited $66,000 in escrow to be held as security for 
the removal of dirt required to be removed by Appellant from the site in 
accordance with the contract (Plaintiff's Exhibit 2,J.A. 125- 131). 


2. The escrow agreement also provided that if the Appottant did 
not remove the dirt by January 1, 1959, the Appellee would have the right 
to have the dirt removed at the best price obtainable and to charge the 
cost of removal to the funds deposited in escrow (Plaintiff's Exhibit 2, 
J.A. 130). | 


3. In December, 1958, there remaining substantial earth removal 
required under the contract (Plaintiff's Exhibits 1, 2 and 3), Appellee had 
prepared a final site development plan for the project (Plaintiff s Exhibit 
7 (a), (b) and (c), R. 19- 21). The site development plan fixed the final 
grades for the site at higher elevations than those provided in Plaintiff's 
Exhibit 3 (J.A. 26, 29 and 38). It was established that under Plaintiff's 
Exhibit 7 (a), (b) and (c) the total excavation required to bring the site 
to rough grade was approximately 226,000 cubic yards as compared to 
approximately 344,000 cubic yards required under the preliminary lay- 
out plan (Plaintiff's Exhibit 3) (see J.A. 38, 131 and 133). | 


4. Also in December, 1958, Appellee advised oon that the 
new site development plan had been prepared (Plaintiff's Exhibit 7 (a), 
(b) and (c)), and copies of the plan were offered to Appellant who refused 
the same, stating that he did not need them (J.A. 81). 


5. On January 2, 1959, Appellant now in default under the original 
contract (Plaintiff's Exhibits 1 and 3) and the escrow agreement (Plain- 
tiffts Exhibit 2) which extended the time for the performance of earth 
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removal from the site, Appellee sent its field engineer to the job to stake 
out the site for cuts and fills for the purpose of bringing the property to 
the elevations shown on Plaintiff's Exhibit 7 (a), (b) and (c). This plan 
called for substantially less earth removal than required of Appellant 
under the original contract (see Plaintiff's Exhibit 12, J.A. 38 and 133, 
R. 54 and 55). 


6. The Appellee, not being ready to proceed with construction on 
January 1, 1959, orally extended the time for earth removal required by 
grades shown on Plaintiff's Exhibit 7 (a), (b) and (c) by four to six months 
(J.A. 64); and Appellant had knowledge that all grading after January 2, 
1959 (he was on the site almost daily during this period — J.A. 45 and R. 
681) was to be performed in accordance with Plaintiff's Exhibit 7 (a), (b) 
and (c) (see J.A. 42-45, 81 and 120, R. 668, 681-682). 


7. Appellant as an experienced builder (J.A. 117) recognized the 
importance of having a field engineer on the site to supervise the earth 
removal and at all times cooperated and complied with the information 
furnished him by the field engineer (J.A. 44, 91-92, 98 and 120, R. 681- 
682). The field engineer in no way prevented Appellant from completing 
bis contractual obligations as set forth in Plaintiff's Exhibits 1, 2 and 3 


as the field engineer did not come on the job (January 2, 1959) until the 


Appellant was in default in performance under said contractual docu- 
ments (J.A. 25). Moreover, Appellant admitted that no one interfered 
with his work during the period March 3, 1958 to January 1, 1959 (R. 670). 


8. During the period from January 2, 1959 to May 25, 1959, Appel- 
lant removed large amounts of dirt from the site (J.A. 42-45), fully co- 
operating with Appellee and Appellee's field engineer, and in accordance 
with Plaintiff's Exhibit 7 (a), (b) and (c). 


9. On May 25, 1959, the Appellant had not completed the earth re- 
moval set forth in either Plaintiff's Exhibit 3 or Plaintiff's Exhibit 7 (a), 
(b) and (c), on which date Appellee advised Appellant that there still re- 
mained a substantial quantity of dirt to be removed from the site, and 


15 | 


if not removed prior to June 15, 1959, Appellee would employ an exca- 


vator to complete the excavating and charge the cost to Appellant (Plain- 


tiffts Exhibit 17, J.A. 133-134). 
e escrow agreement on October 14, 


10. Between the signing of th 
nted to disburse- 


1958 and June 15, 1959, Appellant and Appellee conse 
ount to Appellant to the extent that as of June 


ments from the escrow acc 
15, 1959, there remained in the escrow account the sum of $14,526.92 


(J.A. 13 and 17). 
11. On July 1, 1959, Appellee 
Appellant that it would start excavation necessary to remove the dirt 


Appellant was required to remove but had failed to remove (Plaintiff's 


), J.-A. 66, R. 249-251). Appellant refused delivery 
ove some additional 


sent by certified mail a notice to 


Exhibit 19 (a) and (b 
of this letter (J.A. 66). Thereafter, Appellant did rem: 
dirt from the site (J.A. 62-63) but not sufficient dirt required to bring the 


e to the elevations called for in either Plaintiff's Exhibit 3 or Plain- 


sit 
tiffts Exhibit 7 (a), (b) and (c) (J.A. 37-38 and 109-110). 


ontract to remove 
vided in Plaintiff's 


12. On July 8, 1959, Appellee entered into a c 


the dirt necessary to pring the site to the grades pro 
Exhibits 1 and 3 and as modified by Plaintiff's Exhibit 7 (a), (b) and (c). 


The cost for off-site removal was 50 cents per cubic yard plus $3,500 


to clear the land for earth removal as required under Plaintiff's Exhibits 


1 and 3 (see Defendant's Exhibit 9). Pursuant to this contract, the land 


was cleared at a cost of $3,500 and 72 ,019 cubic feet of earth was re- 


moved from the site by the excavator employed by Appellee (Plaintiff's 
1 court found from the evi- 


Exhibit 22 (a) and (b), R. 256-257). The tria 


dence presented that of the total earth removed from the site, only 32,685 


were properly chargeable to the Appellant as the minimum 


amount of dirt that he failed to remove from the site as required under 


his contract as modified (J.A. 124). The court further held that the fair 
per cubic yard and not 50 cents 


cubic yards 


cost of removing the dirt was 40 cents 
was required to pay the earth excavator 


per cubic yard which Appellee 
(J.A. 124). 
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13. In late August or early September, 1959, Appellant requested 
and received from Appellee the site development plan designated Plain- 
tiff's Exhibit 7 (a), (b) and (c), and forwarded this plan to Appellant's en- 
gineer to determine if Appellant had complied with his contract (J.A. 103- 
106 and 109-110). 


Unquestionably, the aforementioned course of conduct by the parties 
during the period March 1958 through September 1959 evidences an im- 
plied mutual assent that the removal of dirt necessary to bring the site to 
grade as provided in the contract of March 3, 1958 (Plaintiff's Exhibits 1 
and 3) be modified by the site development plan designated Plaintiff's Ex- 
hibit 7 (a), (b) and (c). 


Ii. 


THE TRIAL COURT CAREFULLY EXCLUDED FROM ITS 
AWARD TO APPELLEE THE COST OF DIRT REMOVAL 
AND OTHER CLAIMS WHICH COULD NOT DEFINITELY 


BE HELD TO COME UNDER THE MODIFIED CONTRACT 


Appellant contends that the modified contract placed additional burdens 
upon him for dirt removal not required under the original contract (Appel- 
lant's Brief, page 8). Appellant concedes, in effect, that the site develop- 
ment plan (Plaintiff's Exhibit 7 (a). (b) and (c)) required him to remove 
substantially less material (in excess of 110,000 cubic yards) than the orig- 
inal topographic plat dated March 17, 1958 (Plaintiff's Exhibit 3) and further 
concedes that he was stopped from removing materials which, under the 
original contract, were to be removed. Obviously Appellant suffered no 
added burden under the revised plan which called for the removal of ap- 
proximately 110,000 cubic yards less material than the original plan (J.A. 
38 and 133). Moreover, Appellant has no basis whatever upon which to con- 
tend that Appellee interfered with his removal of material under the orig- 
inal contract. The modified plan was not put into effect until January 2, 
1959 and during the period March, 1958 through December, 1958, Appellant 


was in sole possession of the site and had exclusive controi and supervision 
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of the earth removal yet failed to remove the dirt required under the 


original contract (Plaintiff's Exhibits 1, 2 and 3). In fact, Appellant ad- 
mitted on cross-examination that no one interfered with his work on the 
site during this period (R. 670). Additionally, and as hereinbefore set 
forth at pages 13 through 16, Appellant's course of conduct subsequent 
to January 2, 1959 was such that there can be no doubt that Appellant 
assented to the modification of the contract which called for earth re- 
moval in accordance with Plaintiff's Exhibit 7 (a), (b) and (c). 


Appellant states further at page 8 of his Brief: 


"Undoubtedly, Appellant, under the terms of the harsh con- 

tract with Appellee would have required additional consid- 

eration if Appellee had sought to amend the contract; but 

Appellee, without the consent of the Appellant, had no right 

whatever to unilaterally change or modify the contract." | 
The learned counsel for the Appellant surely must be aware that when 
the modification took place, the Appellant was in default of his contractual 
obligations and that the modification of the contract benefited Appellant in 
the major areas of obligation which he had theretofore contractually bound 
himself to perform. Specifically, it required less earth removal and more 
time within which to complete the earth removal. : 

Also at page 8 of his Brief, Appellant contends that he was required 
by Appellee to grade streets and excavate for buildings and, further, 
stated that "It (referring to the court) also placed a burden upon the Ap- 
pellant to grade streets and excavate for buildings, none of which was con- 
templated by the parties or the contract." Appellant, however, | fails to 
point out that the court specifically disallowed Appellee's claim for these 
two items as shown in the court's Findings of Fact (J.A. 124). ‘The fig- 
ures upon which the court relied for its computations were fully estab- 
lished by the evidence (J.A. 4, 47-48 and 112). 


The trial judge's complete and adequate Findings of Fact fully an- 
swer Appellant's further contention that ''The court's reasoning that the 


modification would require Appellant to remove less material, and 


18 


therefore was a proper unilateral change, ignored the binding quality of 
the contract.’ The evidence the court relied upon in making its Findings 
set forth in detail the course of conduct of Appellant which established 
his assent to the modification of the contract and the fact that the modi- 
fication relieved Appellant of a default under his original contractual ob- 
ligations and imposed a lesser purden upon him (J.A. 121-123). Further, 
the court found that Appellant's knowledge of the modification was estab- 
lished by the fact that he came to the site almost daily during the period 
January, 1959 through May, 1959 (thereafter on less frequent occasions) 
and that he saw the grade stakes and knew the excavations required to 
bring the site to grade according to the modified plan (J.A, 122). The 
only fair inference to be drawn from this evidence together with other 
evifence set forth in the record is that the Appellant assented to the modi- 


t 
4 m. 


, 


CONCLUSION 


After a lengthy trial involving considerable testimony and many ex- 
hibits the lower court rendered detailed and comprehensive Findings of 
Fact from which it concluded as a matter of law that the Appellant had 
preached his modified contract with Appellee and that in accordance with 
theix contract Appellee was entitled to be paid the sum of $14,526.92 held 
in escrow by the escrow agent. Appellant has failed to present to this 
Honorable Court any evidence of record which would justify his position 
that the lower court committed error. Accordingly, it is respectfully sub- 
mitted that the order of the trial court entering judgment for Appellee 


should be affirmed. 
Respectfully submitted, 


NORMAN M. GLASGOW 
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STATEMENT OF QUESTIONS PRESENTED 


1. Did the District Judge commit reversible error, when 
he sua sponte dismissed the complaint, which sought a 
preliminary and permanent injunction restraining the 
application of the Gambling Devices Act of 1962 as to 
appellants based upon its violation of the Constitution 
of the United States, when: 


(a) The applicable statutory provisions, 28 U.S.C. 
§§ 2282, 2284, require the convening of a three- 
judge court to pass upon the merits of an action 
seeking to restrain the enforcement of a Federal 
statute as unconstitutional; and 


The claim of unconstitutional invalidity had never 
been previously considered by the Supreme Court 
of the United States or any other court; and 


(ce) The verified complaint and supporting affidavits 
formally alleged a basis for equitable relief, which 
was not contradicted by the appellee; and 


(ad) The legislative history of the Act in question and 
analogous cases supported the contentions of the 
appellants? 


- Did the District Judge commit reversible error, when 
he sua sponte dismissed appellants’ complaint on the 
grounds that no substantial constitutional question was 
involved, and did not consider appellants’ well pleaded 
prayer for declaratory relief? 


SUBJECT INDEX 


Brier FoR APPELLANTS 

Jurisditional Statement 

Statement of the Case 

Constitutional Amendment and Statute Involved .... 
Statement of Points 


Summary of Argument 


Argument 


1. The District Court Erred in Refusing to Convene 
a Three-Judge District Court as the Complaint 
Presented a Substantial Constitutional Question. . 


2. Appellants’ Case Presented Substantial Constitu- 
tional Questions ......---+seeee scene ree tees 


(a) The Gambling Devices Act of 1962 is Uncon- 
stitutionally Vague 


(b) The Gambling Devices Act of 1962 Violates 
the Self-Incrimination Clause of the Fifth 
Amendment 


3. The District Court Completely Ignored the Ap- 
pellants’ Request for a Declaratory Judgment .. 


Conclusion 
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IN THE 


United States Court of Appeals 


For Tue District Or CoLumsBra Circuit 


No. 17,832 


Lion Manvuracturrne Corporation, Wiii1am T. 
O’DonneELL, StaTE SaLEs AND SERVICE CoRPORA- 
tion, SamurL A. Weisman, Appellants, 


Vv. 


Rosert F. Kennepy, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The United States District Court for the District of 
Columbia had jurisdiction pursuant to 28 U.S.C. §§ 1331 
and 1337. The complaint sought an interlocutory and 
permanent injunction restraining, as to appellants, the 
enforcement, operation and execution of an Act of Con- 
gress regulating commerce for repugnance to the Consti- 
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tution of the United States. The complaint also sought a 
declaratory judgment that the Act of Congress was not 
applicable to the operations of the plaintiffs or that these 
operations were exempted in some states pursuant to the 
terms of the Act. The appellants filed a motion for a 
preliminary injunction and to convene a Three-Judge Dis- 
trict Court pursuant to 28 U.S.C. §§ 2282 and 2284, and 
the appellee filed a motion to dismiss. The Chief Judge of 
the District Court denied appellants’ motion and, on Janu- 
ary 16, 1963, dismissed the complaint. Notice of appeal 
was filed on February 11, 1963. This Court has jurisdiction 
pursuant to 28 U.S.C. §§ 1291 and 1294. 


STATEMENT OF THE CASE 


Appellants' filed a complaint (J.A. 3) against Robert 
F. Kennedy, Attorney General of the United States, on 
December 14, 1962, seeking a preliminary and permanent 
injunction to restrain the enforcement as to them of the 
Act of January 2, 1957, 64 Stat. 1134, as amended by the 
Act of October 18, 1962, 76 Stat. 1075, 15 U.S.C. §§ 1171- 
1178 (hereinafter referred to as the Gambling Devices Act 
of 1962) for repugnance to the Constitution of the United 
States, and also seeking judgment declaring that such 
statute as amended is unconstitutional and void, and there- 
fore of no application to the appellants. The appellants 
likewise sought a declaration that the Act was inapplicable 


1 The original plaintiffs to this action were Lion Manufacturing Corporation, 
its wholly owned subsidiary Bally Manufacturing Company, Raymond T. Molo- 
ney (the president of Lion Manufacturing Corp.), State Sales and Service 
Corporation and Samuel A. Weisman (the president of State Sales and Serv- 
ice Corp.). After the complaint was dismissed and this appeal was noted, all 
of the assets of Lion Mfg. Corp. and Bally Mfg. Co. were sold to a new cor- 
poration which is carrying on the business under the name Lion Manufacturing 
Corporation. William T. O’Donnell is the president of this new corporation 
(J.A. 100). The Court by an order dated July 31, 1963 allowed the sub- 
stitution of the new Lion Manufacturing Corp. for the old LionManufacturing 
Corp. and Bally Manufacturing Co., and William T. O’Donnell for Raymond 
T. Moloney (J.A. 104). 
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to their operations or that a certain exemption within the 
Act was applicable to some of their operations.’ 


The Act became effective on December 18, 1962. On 
December 20, appellants filed a motion for a preliminary 
injunction and for the convening of a three-judge court 
pursuant to 28 U.S.C. §§ 2282, 2284 (JA. 27). The At- 
torney General filed his opposition to the motion on 
December 31, 1962, and at the same time filed a motion 
to dismiss the complaint on the grounds that the District 
Court lacked jurisdiction over the subject matter; the com- 
plaint failed to state a claim for which relief might be 
granted, and the appellants lacked standing to sue (J.A. 
57). Appellants replied to the opposition and to the 
motion to dismiss on January 8, 1963, attaching an affi- 
davit of Mr. O’Donnell showing the irreparable harm 
which had been caused appellants’ businesses by the 
Gambling Devices Act since it had become effective (J.A. 
84). 


On January 11, 1963, without oral argument and with- 
out further pleadings, Hon. Matthew F. McGuire, Chief 
Judge of the United States District Court for the District 
of Columbia, filed a memorandum opinion reciting that he 
was dismissing the complaint because no substantial con- 
stitutional issue appeared to exist (J.A. 94). The Chief 
Judge completely ignored appellants’ request for a de- 
claratory judgment. He directed counsel to prepare an 
appropriate order. 


9 Appellants also filed a motion for a temporary restraining order, supported 
by the affidavits of William T. O'Donnell, the then general sales manager of 
appellant Lion Manufacturing Corporation, and Samuel A. Weisman, president 
of appellant State Sales and Service Corporation (J.A. 16). Following 
oral argument, this motion was denied by the District Court on December 14, 
1962 (J.A. 18), and appellants thereupon filed a notice of appeal and a 
motion for a stay pending appeal (J.A. 23). The motion for a stay was 
denied by the Court of Appeals on December 17, 1962 (J.A. 25), and con- 
sequently the appeal was dismissed by agreement of the parties on December 
19, 1962 (J.A, 26). 
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The Attorney General submitted an order which recited 
not only that there was no constitutional issue but that 
“‘there is no case or controversy involved in this action’’ 
and that appellants’ motion was dismissed ‘‘as moot’’ 
(J.A. 95). Over appellants’ objections (J.A. 96), the 
Chief, Judge, on January 16, 1963, signed the order as sub- 
mitted by the Attorney General, except that the words ‘‘as 
moot’’ were deleted (J.A. 95). 


The complaint and supporting affidavits in this case— 
none of which has been rebutted or contradicted in any 
way by the Attorney General—show, inter alia, the follow- 
ing facts: 


Appellant Lion Manufacturing Corporation (hereinafter 
called Lion), an Illinois corporation, manufactures coin- 
operated amusement machines and other devices, such as 
pinball games, shuffleboard, bowling games, baseball games, 
hockey games, and various target games, non of which 
awards the player any money, property or other thing of 


value. They are manufactured to award the successful 
player only free games.’ Appellant Bally Manufacturing 
Company (hereinafter called Bally) is Lion’s wholly 
owned sales subsidiary which distributes Lion’s machines.‘ 
Appellant States Sales and Service Corporation (herein- 
after called State Sales), a Maryland corporation, dis- 
tributes coin-operation amusement machines and other 
devices, some of which are manufactured by Lion. State 
Sales also repair, reconditions, buys, sells or makes avail- 
able for use by others coin-operated amusement machines 
and other devices manufactured by various companies. 
Raymond T. Moloney was president of Lion and Bally at 


* This is not to say that appellant’s machines in some hands and in some 
locations are not capable of being used for gambling devices, As pointed out 
to Congress and as discussed below, however, the same could be said of any 
coin-operated amusement machine. 


“The new Lion Manufacturing Corporation is attempting to carry on these 
operations. 
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the time suit was commenced. Appellant William T. 
O’Donnell, who has been ordered substituted for Moloney, 
is president of new Lion, and appellant Samuel A. 
Weisman is president of State Sales. Both of them 
may be subject to section 3 and other sections of the 
Gambling Devices Act of 1962. The machinery and 
equipment utilized by Lion is ill-suited for any other 
business and currently has a replacement value of ap- 
proximately $700,000.00. Until the Act went into effect, 
Lion employed approximately 770 persons and had an 
average weekly payroll of $85,000 to $90,000. For the first 
eleven months of 1962 the total sales of all types of coin- 
operated amusement devices and parts manufactured by 
Lion amounted to $8,237,000. In addition, two subsidiary 
corporations manufactured parts, components and sub- 
assemblies, most of which were interchangeable among 
various coin-operated devices and many of which are 
capable of being employed in vending machines and music 
boxes. The machines and parts manufactured by Lion and 
its subsidiaries have been shipped in intrastate and inter- 
state commerce for many years. 


By reason of the Gambling Devices Act of 1962, virtually 
the entire business of appellants have become threatened 
with extinction. This Act provides severe criminal pen- 
alties for the transportation in interstate commerce of 
‘any gambling device,’’ with certain exceptions. The term 
“gambling device’’ is defined in §1(a)(2) of the Act as 


any other machine or mechanical device (including, 
but not limited to, roulette wheels and similar devices) 
designed and manufactured primarily for use in con- 
nection with gambling, and (A) which when operated 
may deliver, as the result of the application of an 
element of chance, any money or property, or (B) by 


®Tho economic impact on Lion and Bally was such that they were forced to 
sell their assets to a new corporation after this appeal was commenced, (J.A. 
101). 
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the operation of which a person may become entitled 
to receive, as the result of the application of an ele- 
ment of chance, any money or property. * * * [Em- 
phasis supplied] 


‘“‘Gambling”’ is nowhere defined in the Act and no indica- 
tion is given as to what is meant by “primarily’’ or as to 
how ‘‘primarily’’ shall be determined. Section 4 provides 
that all packages of ‘‘gambling devices” shall be appro- 
priately labeled, and section 7 states: ‘“‘Any gambling de- 
vice transported, delivered, shipped, manufactured, recon- 
ditioned, repaired, sold, disposed of, received, possessed 
or used in violation of the provisions of this Act shall be 
seized and forfeited to the United States.’’ Severe criminal 
penalties are provided in section 6. 


Section 3 further provides that ‘‘It shall be unlawful 
for any person engaged in the business of manufacturing 
gambling devices, if the activities of such business in any 
way affect interstate or foreign commerce, to manufacture 
any gambling device unless * * * such person has registered 
with the Attorney General under this subsection, regard- 
less of whether such device ever enters interstate or for- 
eign commerce.’’ Section 3 also requires registration ‘‘for 
any person * * * in the business of repairing, recondition- 
ing, buying, selling, leasing, using, or making available for 
use by others any gambling device”’ if such person knows 
that the device has either been or will be shipped in inter- 
state commerce, unless such person has first registered 
with the Attorney General. ‘‘Person’’ is not defined and 
one is left to speculate on whether it includes the chief 
executive officer of a private corporation, such as appel- 
lants O’Donnell and Weisman. 


Detailed record keeping is required in addition to regis- 
tration, and such records must be kept in a known avail- 
able place for inspection by agents of the Federal Bureau 
of Investigation. 


7 


Section 2 provides an exception to the Act for shipment 
of a ‘‘gambling device’’ into states which have statutes 
in which the device is ‘‘specifically enumerated as lawful.”’ 


By reason of the vague and ambiguous statutory lan- 
guage, appellants do not know and cannot know the extent 
to which their machines, principally pinball games, are 
prohibited by this Act or the extent to which they them- 
selves are subject to the registration and record-keeping 
provisions of this Act or the extent to which the exemption 
contained therein is applicable to specific states. The 
pleadings do show, however, that the effect on their busi- 
nesses, even in the brief period the Act has been in effect, 
has been costly in terms of diminution of sales, devaluation 
of property and loss of employees and their wages. 


An affidavit by Lion’s general sales manager reveals 
that Lion and Bally suffered a virtual cessation of their 
productive businesses; that the number of their union em- 
ployees was cut in half; that they have lost their invest- 
ment in the training of their employees; that a large per- 
centage of their machinery and equipment is standing idle; 
that their distributor organization is disintegrating; that 
sales have been drastically reduced, and that their uncol- 
lected accounts receivable are affected (J.A. 84). As of 
this date Lion and Bally have been relatively forced out 
of business. (J.A. 101). 


Despite the uncontroverted facts recited above, and de- 
spite the claims by appellants not only that the statutory 
language of this criminal statute is so vague and am- 
biguous as to violate due process and that the registra- 
tion and record-keeping provisions of the Act violate the 
Self-Incrimination Clause of the Fifth Amendment, the 
District Judge dismissed the complaint without convening 
a three-judge court, without taking evidence, and without 
even hearing oral argument on the Attorney General’s 
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motion to dismiss.° Finally the District Court completely 
ignored appellant’s request for a declaratory judgment 
so that they have not been enabled to ascertain into which 
states their products may be lawfully shipped under the 
exemption of Section 2. 


CONSTITUTIONAL AMENDMENT AND 
STATUTE INVOLVED 


The Fifth Amendment to the United States Constitu- 
tion and the Gambling Devices Act of 1962, 64 Stat. 1134, 
as amended, 76 Stat. 1075, 15 U.S.C. §§ 1171-1178, are set 
forth in Appendix B to this brief (J.A. 105). 


STATEMENT OF POINTS 


1. The District Court erred in denying appellants’ 
motion for a preliminary injunction and the convention 
of a Three-Judge District Court pursuant to 28 U.S.C. 
§§ 2282 and 2284. 


2. The District Court erred in sua sponte and without 
oral judgment, dismissing appellants’ complaint on the 
grounds that no substantial Constitutional question was 
raised. 


3. The District Court erred in dismissing appellants’ 
complaint without even considering its well-pleaded claim 
for declaratory relief. 


*Counsel for the appellants, believing the appropriate remedy for relief 
from the action of the District Court was by way of mandamus in the Supreme 
Court of the United States, see Stratton v. St. Louis Southern Ry., 282 U.S. 
10 (1930); Note, 47 Geo. L, J. 161, 171-72 (1958), filed a motion for leave to 
filo petition for writ of mandamus in the Supreme Court. The respondent, 
through the Solicitor General, opposed the motion solely on the grounds that 
‘<appropriate relief, if warranted, is available in the court of appeals.’’ The 
Supreme Court on May 20, 1963 denied the motion of appellants. Lion Man- 
ufacturing Corp., et al. v. Matthew F. McGuire, Chief Judge, United States 
District Court for the District of Columbia, 373 U.S, 920 (1963). 
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SUMMARY OF ARGUMENT 


The appellants’ complaint challenged the constitutional- 
ity of the Gambling Devices Act of 1962 and sought an in- 
junction to prevent the enforcement of the Act by the 
appellee against appellants. The statutory provisions (28 
U.S.C. §§ 2282, 2284) require a three-judge court to pass 
on such a claim. The Supreme Court has stated that the 
District Judge to whom such a proceeding is presented is 
limited to an extremely narrow function. He is required 
to set in motion the procedure to convene a three-judge 
court unless the claim ‘‘is obviously without merit or 
{unless] its unsoundness so clearly results from the pre- 
vious decisions of this [the Supreme] Court as to foreclose 
the subject.’’ 


Despite this admonition the District Judge on his own 
motion, without oral argument, dismissed the complaint 
for failure to present a substantial constitutional question, 
without citation of any authority or any discussion of his 
reasoning. 


The verified complaint and supporting affidavits and 
papers alleged that the Gambling Devices Act of 1962 was 
unconstitutionally vague in that the devices which were 
prohibited from interstate commerce were not defined with 
sufficient clarity to enable men of common intelligence to 
understand it or its application. The appellants also com- 
plained that the exemptions of the Act were likewise vague 
and in seeming conflict, and that section 3 of the Act im- 
pinged on the individual appellants’ rights under the Fifth 
Amendment. 


To support the appellants’ claims, affidavits were sub- 
mitted demonstrating the drastic financial impact the Act 
had on their businesses, and the consequent effect on their 
property rights. An extensive legislative record was filed 
with the District Judge showing the grave concern which 
many Congressmen expressed over the constitutionality 
of the statute and demonstrating the contradictory and 
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confusing interpretations given to its language by officials 
of the Department of Justice. 


In spite of the aforesaid showing, which was not contra- 
dicted by the appellee, the District Judge determined, sua 
sponte, to dismiss the action. It is submitted that this 
atcion clearly exceeded his statutory jurisdiction and that 
the District Court committed reversible error. Even if the 
action of the court below is examined on its merits, it is 
clear that the Act in question is unconstitutionally vague 
for failure to define with specificity that which is pro- 
hibited or allowed. See, Winters v. New York, 333 U.S. 507 
(1948) ; National Ass’n of Mfrs. v. McGrath, 103 F. Supp. 
510 (D.D.C.) judgment vacated as moot, 334 U.S. 804 
(1952). 


Compounding the error of the District Court is the fact 
that it failed to consider appellants’ well-pleaded request 
for declaratory relief. The memorandum decision of the 
court does not even purport to deal with this claim. 
Yet, the complaint clearly set forth the uncertainty of 
the appellants as to the application of the Act and its 
exemptions to their operations, the economic impact of 
this uncertainty by reason of the Attorney General’s threat 
of enforcement upon standards not found in the Act and 
the refusal of the Department of Justice to respond to 
appellants’ inquiry. The appellants sought in a specific 
prayer for relief a declaration ‘‘that the operations of the 
plaintiffs in manufacturing and dealing in coin-operated 
amusement machines are not within the scope of said 
Act,”’ and further ‘‘that it should not be unlawful for the 
plaintiffs to transport in interstate commerce any coin- 
operated amusement machine manufactured, made or dealt 
in by plaintiffs into any State which has declared by 
statute or otherwise that such a machine is not a gambling 
device, or has enacted a statute licensing the use and 
operation thereof.’’ The District Judge ignored this re- 
quest for declaratory relief in dismissing the complaint, 
and thus committed reversible error. 
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ARGUMENT 


1. THE DISTRICT COURT ERRED IN REFUSING TO CONVENE A 
THREE-JUDGE DISTRICT COURT AS THE COMPLAINT PRE- 
SENTED A SUBSTANTIAL CONSTITUTIONAL QUESTION 

The District Court clearly was acting in excess of its 
jurisdiction and authority in dismissing the complaint 
and refusing to convene a three-judge court. The com- 
plaint and supporting affidavits raised serious constitu- 
tional questions as to a new statute which is having 
disastrous economic effects on appellants’ businesses and 
which has violated the personal rights of appellants O’Don- 
nell and Weisman. The Supreme Court has consistently 
held that under factual circumstances similar to the one 
facing appellants, a federal court, in order to protect 
property rights, has jurisdiction in equity to hear and 
determine an attack on a criminal statute as being un- 
constitutional.’ 


The Supreme Court has also made it quite clear that a 
District Court is narrowly limited in its course of action 
when presented with a motion to convene a three-judge 
court where a statute is attacked as violative of the Fed- 
eral Constitution. Unless the claim ‘‘is obviously without 
merit or [unless] its unsoundness so clearly results from 
the previous decisions of this Court as to foreclose the 
subject,’’? the District Court must grant the motion to 
convene.* ‘‘When an application for a statutory three- 


7E.g., Dobbins v. Los Angeles, 195 U.S, 223, 241 (1904); Ex Parte Young, 
209 U.S. 123, 161 (1908); Truax v. Raich, 239 U.S. 33, 37-39 (1915); ddams 
v. Tanner, 244 U.S, 590, 592 (1917); Tedrow v. Lewis g Son Co., 255 U.S, 98 
(1921); Kennington y. Palmer, 255 U.S. 100 (1921); Terrace v, Thompson, 
263 U.S. 197, 214 (1923); Packard v. Banton, 264 U.S. 140, 143 (1924); 
Hygrade Provision Co, v. Sherman, 266 U.S. 497, 500 (1925) ; Pierce vy. Society 
of Sisters, 268 U.S. 510, 535 (1925); Cline v. Frink Dairy Co., 274 U.S. 445, 
451-52 (1927); Panama Refining Co. v. Ryan, 293 U.S, 388, 414 (1935) ; 
Parker v. Brown, 317 U.S. 341, 349-50 (1943); Hynes v. Grimes Packing Co., 
337 U.S. 86, 98-100 (1949). 


® California Water Service Co. v. City of Redding, 304 U.S. 252, 254-255 
(1938). See also 56 Stat. 199, as amended, 28 U.S.C. § 2284 (5); H.R, Rep. 
No. 1677, 77th Cong., 2d Sess. 5 (1942), Cf. Batley v. Patterson, 369 U.S. 31, 
33 (1962). 


“ 


judge court is addressed to a district court, the court’s 
inquiry is appropriately limited to determining whether 
the constitutional question raised is substantial, whether 
the complaint at least formally alleges a basis for equitable 
relief, and whether the case presented otherwise comes 
within the requirements of the three-judge statute.’’ Idle- 
wild Bon Voyage Liquor Corp. v. Epstein, 370 U.S. 713, 
715 (1962). 


Applying the foregoing test to the action of the District 
Court indicates that the court erroneously dismissed this 
action. The Gambling Devices Act of 1962 is a new statute, 
which has never previously been the subject of court inter- 
pretation. There is no previous decision of the Supreme 
Court that forecloses the subject, and indeed the District 
Court did not cite any. 


The complaint properly and formally alleged a basis for 
equitable relief. It set forth that the corporate appellants 
were engaged in the business of manufacturing and dealing 
in coin-operated amusement machines which were shipped 
in interstate commerce. The appellants complained that 
the provisions of sections 1(a)(2) & 1(a)(3) of the Act 
are vague and do not furnish a clear standard for deter- 
mining what is meant by the terms any device ‘‘designed 
and manufactured primarily for use in connection with 
gambling’’ and any subassembly thereof. The appellants 
likewise asserted the exemptions contained in sections (2) 
and (9) of the Act were vague and that section (3) vio- 
lated the individual appellants’ rights under the Fifth 
Amendment of the Court. 


The appellants sought an injunction restraining the en- 
forcement of the Act as to them based upon its constitu- 
tional invalidity. Thus all the statutory requirements for 
a three-judge court were met, and, under the applicable 
decisions of the Supreme Court, the District Judge was 
precluded from dismissing the complaint on its merits. 
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In National Ass’n of Mfrs. v. McGrath, 103 F. Supp. 510 
(D.D.C.) judgment vacated as moot, 334 U.S. 804 (1952), 
a statute possessing a similar ambiguity, was held by a 
three-judge court convened pursuant to statutory require- 
ments, to be unconstitutionally vague. The statute (2 
U.S.C. § 266) provided: 


The provision of this chapter shall apply to any 
person [with certain exceptions] who by himself, or 
through any agent or employee or other person in any 
manner whatsoever, directly or indirectly, solicits, col- 
lects or receives money or other thing of value to be 
used principally to atd or the principal purpose of 
which person is to aid in the accomplishment of any 
of the following purposes: 


(a) the passage or defeat of any legislation by the 
Congress of the United States. 


(b) To influence, directly or indirectly, the passage 
or defeat of any legislation by the Congress of the 
United States. [Emphasis supplied] 


In reviewing many precedents establishing ‘‘a funda- 
mental principle in our Constitutional system’’ that ‘‘a 
criminal statute must define the crime with sufficient pre- 
cision and formulate an ascertainable standard of guilt, 
in order that any person may be able to determine whether 
any action, or failure to act, is prohibited’’ the court 
stated, 103 F. Supp. at 514: 


Applying the foregoing doctrine to the instant case, 
the conclusion is inescapable that Sections 303 to 307 
are invalid. The clause, ‘‘to influence, directly or indi- 
rectly, the passage or defeat of any legislation by the 
Congress’’ is manifestly too indefinite and vague to 
constitute an ascertainable standard of guilt... . 


The statement found in a prior clause of Section 307 
to the effect that its provisions apply to certain per- 
sons whose principal purpose is to aid in the accom- 
plishment of the enumerated objectives, is likewise 
subject to the same criticism. 
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What is meant by ‘“‘principal purpose’’? Is the term 
‘principal’? used as distinguished from “cincidental’’? 
May a person have a number of principal purposes? 
Or is the term used as meaning the ‘‘chief’’ purpose 
of a person’s activities? When does a purpose become 
principal and when does it cease to be such? The Act 
contains no definition of that term. 


We conclude that Sections 303 to 307, inclusive, are 
invalid as contravening the due process clause of the 
Fifth Amendment in failing to define the offense with 
sufficient precision and to set forth an ascertainable 
standard of guilt. 


Many of the same observations can be made with respect 
to the Act of October 18, 1962. What is meant by ““de- 
signed and manufactured primarily for gambling pur- 
poses’’? What is meant by “primarily”? Is ‘‘primarily”’ 
to be distinguished from incidentally or secondarily? Does 
it mean the chief purpose? What of coincident or co-equal 
purposes? Is there a question of degree or percentage of 
purpose? May there be more than one principal purpose? 
Is ‘primarily’? to be determined by an observation of 
the particular machine as an objective standard? Is it to 
be determined by proof of a specific mens rea? Is it to be 
determined by the use to which the machine is put after 
shipment in interstate commerce; or is it to be determined 
by the character and reputation of those to whom it is 
sold? The statute gives no definition of the word ‘‘pri- 
marily’’ nor is there any indication as to how it will be 
ascertained in a given criminal case. 


Likewise in Winters v. New York, 333 U.S. 507 (1948), 
the Supreme Court held unconstitutional a statute of New 
York which made it a crime to print, sell, distribute, ete. 
‘cany book... or other printed paper devoted to the pub- 
lication, and principally made up of criminal news, police 
reports or accounts of criminal deeds, or pictures, or 
stories of deeds of bloodshed, lust or crime; .. .”’ (Em- 
phasis supplied.) 


15 


The State statute had been construed and restricted by 
the New York Court of Appeals to prohibit only such a 
‘‘massing’’ as to have a tendency to incite to crime. Even 
so restricted, the Supreme Court found: 


[T]he specification of publications, prohibited from 
distribution, is too uncertain and indefinite to justify 
the conviction of this petitioner. Even though all de- 
tective tales and treatises on criminology are not for- 
bidden, and though publications made up of criminal 
deeds not characterized by bloodshed or lust are 
omitted from the interpretation of the Court of Ap- 
peals, we think fair use of collections of pictures and 
stories would be interdicted because of the utter im- 
possibility of the actor or the trier to know where 
this new standard of guilt would draw the line between 
the allowable and the forbidden publications. No in- 
tent or purpose is required—no indecency or obscenity 
in any sense heretofore known to the law. ‘‘So massed 
as to incite to crime’’ can become meaningful only by 
concrete instances. This one example is not enough. 
The clause proposes to punish the printing and circu- 
lation of publications that courts or juries may think 
influence generally persons to commit crimes of vio- 
lence against the person. No conspiracy to commit a 
crime is required. See Musser v. Utah, 333 U.S. 95. It 
is not an effective notice of new crime. The clause has 
no technical or common law meaning. [333 U.S. at 519] 


By the same token the phrase in the present Act, ‘‘de- 
signed and manufactured primarily in connection with 
gambling”’ is also uncertain. However convenient the use 
of the word ‘‘primarily’’ may be for the legislative drafts- 
man, in a criminal statute it falls short of the constitu- 
tional requirement for precision. 


The legislative history shows that members of Congress 
considering the Act and many witnesses before the various 
committees of Congress expressed grave concern not only 
over the meaning of the Act but concerning its constitu- 
tionality. See e.g., infra, 29. Representatives of the De- 
partment of Justice, which sponsored the Act, disagreed 
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as to it interpretation. Infra, p. 23. Even the Attorney 
General himself was confused over the application of the 
Act. Infra, 26-27. 


Despite the reasoning of the aforesaid cases and the 
concern of the legislators who considered this Act over 
its constitutionality, the District Judge on his own motion 
dismissed the complaint as not presenting any substantial 
constitutional question. (J.A. 94).* It is clear, in view 
of the foregoing, that the District Judge committed re- 
versible error, by exceeding the narrow and limited fune- 
tion imposed upon him by the three-judge statute and by 
dismissing the complaint on its merits. 


2. APPELLANTS’ CASE PRESENTED SUBSTANTIAL 
CONSTITUTIONAL QUESTIONS 
(a) The Gambling Devices Act of 1962 Is Unconstitutionally 
Vague 

It is well settled that a criminal statute which is vague, 
indefinite and uncertain is unconstitutional and void as 
offensive to due process of law. The basic principle was 
expressed in Connally v. General Construction Co., 269 
U.S. 385, 391 (1926): “** * * a statute which either for- 
bids or requires the doing of an act in terms so vague 
that men of common intelligence must necessarily guess 
at its meaning and differ as to its application, violates the 
first essential of due process of law.”’ Similarly, in Lan- 
zetta v. New Jersey, 306 U.S. 451, 453 (1939) the Court 
stated: 


No one may be required at peril of life, liberty or 
property to speculate as to meaning of penal statutes. 
‘All are entitled to be informed as to what the State 
commands or forbids. 


* The appellee, evidently not satisfied with the memorandum decision of the 
District Judge, submitted an order which advanced additional grounds for dis- 
missal. These additional grounds advanced by the appellee would seem to be 
an admission that the reasoning employed in the court’s opinion is inadequate, 
whilo the failure of the District Court to adopt appellee’s argument in its 
opinion would seem to indicate that the complaint does state a cause of action. 
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The crime ‘‘must be defined with appropriate definiteness.’’ 
Pierce v. United States, 314 U.S. 306, 311 (1941). ‘‘There 
must be ascertainable standards of guilt. Men of common 
intelligence cannot be required to guess at the meaning 
of the enactment. The vagueness may be from uncertainty 
in regard to persons within the scope of the act * * * or in 
regard to the applicable tests to ascertain guilt.’? Winters 
v. New York, 333 U.S. 507, 515 (1948).? 


Bven the cases cited by the Attorney General in the 
pleadings below make it abundantly clear that a criminal 
statute, to pass the test of constitutionality, must be suf- 
ficiently clear and definite so that a man of ordinary in- 
telligence can determine whether his acts are prohibited.” 
Appellants do not contend that some unrealistically rigid 
test of specificity must be met, but neither has the Attorney 
General denied that criminal statutes, unlike civil statutes, 
must meet a high standard of certainty, must define what 
is prohibited with ‘‘appropriate definiteness,’? and must 


provide ‘‘ascertainable standards of guilt.”’ 


We turn, then, to the language of the Gambling Devices 
Act of 1962 and to its legislative history. The language 
itself could hardly be more ambiguous. Although §1 (a) 
(2) of the Act hinges in its operation upon the word ‘‘gam- 
bling,’’ nowhere in the Act is ‘“gambling”’ defined. A ma- 
chine may be prohibited if it was ‘‘designed and manu- 
factured primarily for gambling purposes,’’ and yet “‘ori- 
marily’’ likewise is not defined in the Act. The manufac- 
turer is not told whether criminality will be determined by 
an examination of the machine itself, or his or his cus- 


° The applicable cases are collected in National Ass’n of Mfrs. ¥. McGrath, 
supra at 13, 


2 See, in the order cited by the Attorney General, Boyce Motor Lines, Inc. 
v. United States, 342 U.S. 337, 340 (1952); Sproles v. Binford, 286 U.8. 374, 
393 (1932); Lanzetta v, New Jersey, 306 U.S. 451, 453, 458 (1939); Nash v. 
United Sates, 229 U.S. 373, 376-377 (1913) ; Hygrade Provision Co. v. Sher- 
man, 266 U.S. 497, 502-503 (1925); United States v. Petrillo, 332 U.S. 1, 6 
(1947). 
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tomers’ subjective intent, or of the use to which the ma- 
chine is ultimately put. As discussed below, neither the 
draftsmen nor the legislators were clear on this point 
themselves. 


If the machine itself is the critical factor, the Act fails 
to set forth the physical indicia that will be used to dis- 
tinguish an amusement machine from a so-called ‘‘gam- 
bling’? machine. If, on the other hand, the all-important 
consideration is the manufacturer’s intent, we are con- 
fronted not only with a failure to define the words ‘‘gam- 
bling’? and ‘‘primarily”’ but with an even more important 
problem. The machines covered by the Act either must 
deliver money or property as the result of the application 
of an element of chance—a description not applicable to 
appellants’ machines—or must operate in such a way that 
‘‘a person may become entitled to receive, as the result of 
the application of an element of chance, any money or 
property * * *.’? (Emphasis added). Putting aside the 
question of whether virtually every coin-operated amuse- 
ment machine does not involve some element of chance, we 
find that the manufacturer’s ‘‘intent’’ suddenly loses all 
meaning, for the fact is that any amusement machine 
‘may’? be used for a pay-off. Thus, while ‘‘intent’’ ap- 
pears on the surface to be a major criterion, the Act in 
practical effects makes the manufacturer the guarantor 
of conduct not under his own control, regardless of his 
intent. What, for example, of an amusement machine 
that is used for pay-offs, or of a ‘‘gambling’’ machine 
(assuming it can be identified as such) that is used only 
for amusement? The Act may very well prohibit per- 
fectly legitimate conduct and at the same time sanction 
the very conduct Congress may be seeking to prohibit. 
If the statute really means to indict every machine 
which ‘“‘may’”’ be used for a pay-off, the legislative his- 
tory discussed below shows that no machine is clearly 
safe from this Act. 
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Section (1) (a) (3) of the Act defines a gambling 
device as including ‘‘any subassembly or essential part 
intended to be used in connection with [the foregoing 
machines].’? Appellants have dealt in subassemblies and 
parts, most of which are freely interchangeable and are 
insertable even in vending machines. The statute does 
not inform the industry how the word ‘‘intended’’ is to 
be determined. Is the intention that of the manufac- 
turer, distributor, operator or location owner? Is the 
intent to be determined from the nature of the machine 
into which the subassembly or essential part eventually 
finds its way? Is intent to be determined simply by an 
observation of the subassembly or part itself, or is it to 
be determined from the character or reputation of the 
person to whom the article is sold? Would a statement 
of intent from the buyer make the manufacturer or 
distributor immune from prosecution? Is the manufac- 
turer or distributor criminally liable if the statement of 
intent turns out to be false or erroneous? In truth and 
effect, criminality under this Act depends not upon rea- 
sonable standards but upon what a jury may later think 
the manufacturer might have been contemplating when 
he designed, made or sold his product, or upon what the 
distributor might have been contemplating when he pur- 
chased, handled or sold the product. 


Section 2 of the Act, which allows transportation ‘‘in 
interstate or foreign commerce [of] any gambling device 
into any State in which the transported gambling device 
is specifically enumerated as lawful in a statute of that 
State,’”? raises serious ambiguities by virtue of the great 
variety of State law provisions relating to this subject. 


“Specifically enumerated’? may mean that the particu- 
lar device shipped must be precisely described in a State 
statute, or it may mean that a listing such as ‘‘pinball,”’ 
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‘“‘shufflebowl”’ etc. is sufficient.t Some State statutes ex- 
élude from the operation of State gambling laws a coin- 
operated mechanical device which awards nothing but 
free plays." Is this a sufficient “‘specifie enumeration’’ so 
as to make transportation into such State lawful, or must 
the State statute specify the machine as, for example, a 
‘‘pinball machine,’’** or must even a pinball machine be 
more definitively described? Does ‘*specifically enum- 
erated’’ mean that since there are in fact endless varieties 
of pinball machines, the particular device must be de- 
scribed in the statute? 


Other ambiguities arise. For example, a State statute 
which makes a coin-operated, free-play device illegal un- 
less licensed may or may not be within the exemption.” 
Maryland poses a particularly apposite situation which 
has an impact on any business which Lion and Bally may 
do with State Sales. Maryland Code Annotated (1957 and 
Supp.) Art. 56, §§ 18, 19, 20 and 20(A), defines a ‘““free 


play pinball machine’’ and provides that the maintenance, 
operation and possession of such machines are lawful 
‘‘when such machines are duly licensed.”’ The Code 
stipulates, however, that these provisions shall apply only 
to ten counties and Baltimore City. As pointed out below, 
there was great confusion in Congress over whether a 
statute so limited in application is ‘‘a statute of that 
State’? within the meaning of Section 2. A review of the 
State statutes shows the great variety of problems which 
a shipper encounters when he must determine whether a 


11 E.g., Oregon Statutes, § 320.010 (2) (a) provides for a tax 66 E072 On: 
every coin-in-slot operated device designed to be played for amusement or replay 
* * ©; Virginia Code, § 18.1-329, provides in pertinent part: ‘‘* * * pro- 
vided that no machine or device which operates on the nickel-in-the-slot prin- 
ciple and which returns to the user nothing more than additional chances or 
rights to use such machine shall be deemed [a gambling device].’’ 


3 E.g., Illinois Rev. Stat. (1961), Ch. 38, § 28-2. 
4 See 8. C. Stat., Ch. 5, § 621, which uses the term ‘‘pin table.’” 
4 E.g., Maine Statutes, Ch. 100, § 68-A, 68-B, 
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specific state is within the exemption of the Federal 
statute. (J.A. 46). 


These are only some of the ambiguities inherent in this 
complex criminal statute. They leave little doubt that 
the words of the Act itself, far from defining terms with 
“‘appropriate definiteness,’’ are of a nature to create 
confusion in the minds of even experienced practitioners. 
What, then, of the legislative history? 


Even assuming that legislative history could save an 
otherwise unconstitutionally vague criminal statute—an 
assumption by no means warranted by court decisions— 
there is no cheer for the Attorney General in the legis- 
lative history of this Act. On the contrary, the legislative 
history affirmatively rebuts any argument that this Act 
can be understood by the ordinary person. For the fact 
is that this Act was not understood by those in the in- 
dustry who testified before Congress, by the Congress- 
men who were struggling to interpret what they were 
called upon to enact, and, most remarkably, by those very 
representatives from the Department of Justice who 
authored and sponsored the bills that became law. 


However, the Act was not loosely drawn because the 
Department of Justice did not know how to say with pre- 
cision what it intended to say.* This statute was delib- 


% On the contrary, the Attorney General, in an effort to meet the challenge 
of unconstitutional vagueness, submitted to the District Court as part of its 
Motion to Dismiss a detailed Appendix—unsworn, not tested by cross-examina- 
tion and written by a person not shown to be an expert but rather a paid 
advocate—which described with at least some degree of specificity a particular 
type of coin-operated machino (J.A. 77). The criteria set forth in the 
Appendix, however, were never enacted into law, so that the Appendix stands 
as stark evidence that the requisite statutory specificity might have been met 
but was in fact avoided. 

Moreover, the witness who presented to Congress the criteria in the defend- 
ant’s Appendix was Mr. Rufus King. See Hearings Before House Committee 
on Interstate and Foreign Commerce on H. R. 3024, H. BR. 8410 and 8S. 1658, 
87th Cong., 24 Sess. 40-43 (1962) (hereinafter referred to as 1962 House 
Hearings). And it was Mr. King who was frank enough to admit that in 
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erately drawn in the vaguest possible fashion. Instead 
of specificity, the draftsmen here sought all-embracing 
generalities, so that the statute became, as one Congress- 
man put it, ‘‘so abstruse that the Attorney General of 
the United States must refer to the legislative history.’ 
1962 House Hearings, 83. 


The Attorney General was quite candid about this fact. 
He confessed that he did not want to submit a specific 
statute, because some one in the future might devise a 
type of machine which would not be prohibited; conse- 
quently, he said, the bill was written in a way that ‘‘will 
allow us to cover not only pinball machines, primarily 
used for gambling (whatever that may mean), but also 
to cover different kinds of machines that might be de- 
vised later.”’ 1962 House Hearings, 22." 


The difficulty with a statute so broad as to cover ma- 
chines not yet invented is that innocent manufacturers 
of a wide variety of skill games already in use are left 
in genuine doubt as to whether their machines are legal. 
Repeatedly, witnesses before Congress—including the 
Attorney General himself—were asked whether this de- 
vice or that device was covered by the statute, and re- 


Sn 
some jurisdictions even a free-play pinball machine was presently considered 
a gambling device (éd. at 48), that the Act was not born of ‘‘the best drafts- 
manship’’ (sd. at 55), that the Attorney General could make a determination 
that a machine was not a gambling device even though a State thought it 
was (id. at 59), and, in an almost classic understatement: “‘You are saying 
much more forthrightly what I was suggesting, Senator, that this language 
does impose very considerable enforcement difficulties.’? Hearings before the 
Senate Committee on the Judiciary on 8. 1653-1658, 1665, 87th Cong., 1st 
Sess, 78 (1961) (hereinafter referred to as 1961 Senate Hearings). The treas- 
urer of the same company represented by Mr. King strongly asserted that the 
intent of Congress could be carried out if the Attorney General issued ‘‘neces- 
sary regulations * * * with technical assistance’’ (1962 House Hearings, 161- 
162)—a possibility that was obviated when a provision allowing the issuance 
of regulations was deleted from the Act. See discussion infra. 


2% This was not a misstatement or a temporary lapse by the Attorney Gen- 
eral. He made similar statements on other occasions, See, ¢.g., 1962 House 
Hearings, 13, 22; see also id. at 68. 
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peatedly the answer was bewildered, evasive, noncommit- 
tal, or in conflict with the answers of other witnesses. 


A case in point is bingo equipment, which includes a 
mechanical device for turning the numbered balls. When 
the Assistant Attorney General in charge of the Criminal 
Division was asked by Senator Kefauver what effect the 
various gambling bills would have on bingo, he replied, 
categorically, ‘‘None whatsoever.’’ 1961 Senate Hearings, 
305. Yet when the Attorney General was questioned about 
the same equipment during the House Hearings, he re- 
plied, ‘‘I think that that might very well be covered. That 
kind of equipment would probably be covered and it 
would be a determination made by the Department of 
Justice as to whether this is a prosecution that Congress 
had in mind and intended.’? 1962 House Hearings, 29. 
The Attorney General was in the midst of distinguishing 
between bingo played by ‘‘big operators’? and bingo 
played by others when Congressman Williams inter- 
rupted to remind him—and the Attorney General had to 
agree—that the bills contained no such distinction. Ibid. 
The Attorney General was finally relegated to the sugges- 
tion that perhaps this bingo equipment was not necessary 
and that something else might be used instead (1962 House 
Hearings, 30)—hardly a comforting solution to an am- 
biguous criminal statute. 


The Attorney General’s comments were followed by 
those of Congressman Friedel of Maryland, who said in 
reference to bingo equipment, ‘‘I don’t know whether that 
is included in this bill or not’’ (1962 House Hearings, 74) ; 
Congressman Cramer of Florida, who suggested (1962 
House Hearings, 82), in view of the confusion over 
whether such equipment would be deemed illegal, that 
some definition of ‘“‘gambling’’ be inserted in the bill (it 
never was); an attorney for Bally Manufacturing Com- 
pany, who thought that the statute probably covered 
bingo equipment (1962 House Hearings, 119); and a con- 
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cessionaire who was frank to say he did not know whether 
bingo equipment was covered by the statute or not (1962 
House Hearings, 154).” 


The same doubt was created as to other machines and 
devices. For example, the Attorney General could not 
state with any degree of certainty whether the Act cov- 
ered scales used for guessing weight at carnivals. 1962 
House Hearings, 28. And when the Attorney General also 
could not say whether the Act covered a device used to 
scramble dice, Committee Chairman Harris was prompted 
to admonish him that ‘‘those who are operating in that field 
should know where they stand.’’ Id. at 30. Three days 
later, the Attorney General wrote the Committee a letter 
which graphically illustrates the vagueness of this statute, 
for he there attempted to distinguish between dice- 
scrambling devices of ‘‘relatively poor construction and 
quality,’’ which he considered legal games, and the ‘‘more 
durable and expensive’’ dice-scrambling devices, which 
he thought ‘‘may well be within the purview of the bill.” 
Id. at 27-28. We need only add that not only does the Act 
make no distinction whatever between cheap and expen- 
sive machines, but it is highly relevant that the Attorney 
General, after three days’ reflection, still could not state 
with certainty whether any type of dice-scrambling de- 
vice is covered by this Act. 


7 When a House Committee held hearings in 1950 on the original Johnson 
Act, which was amended by the Gambling Devices Act of 1962, one of the 
bills, $. 3357, was cast in substantially the same language as that which be- 
came law in 1962, During those hearings, Congressman O’Hara of Minnesota 
expressed doubt as to whether the bill covered bingo equipment. Hearings 
Before the House Committee on Interstate and Foreign Commerce on 8. 3357 
and H. R. 6736, 81st Cong., 2d Sess. 19 (1950) (hereinafter referred to as 1950 
Houso Hearings). And when a representative of the Solicitor General’s office 
was asked how 2 buyer of bingo equipment was ‘‘to know whether he is vio- 
lating a criminal act or not, except for your own decision down in the Depart- 
ment [of Justice],’’ he could only reply that the Department undoubtedly 
would issue ‘‘instructions’’ to its men which would be available to the public. 
Id, at 64. 
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One witness thought that coin-operated bowling alleys 
would ‘‘clearly not’? be prohibited by the Act (1962 House 
Hearings, 60), whereas another witness and a Congress- 
man thought that such machines clearly would be pro- 
hibited (id. at 152, 153). One witness expressed doubt 
as to whether shuffleboards were covered by the Act (id. 
at 60); another witness, asked whether he was ‘‘con- 
cerned about shuffleboards,’’ replied, ‘‘I think there is a 
problem’”’ (id. at 119); a third witness implied that he 
considered shuffleboards not prohibited (id. at 131), while 
a fourth witness thought that shuffleboards ‘‘would be 
outlawed’’ by the Act (id. at 153). 


As to pinball machines, the legislative history is even 
more confusing than in regard to other machines. 


The Attorney General, for example, indicated that an 
“in-line”? pinball machine was one of the devices which 
he intended to attack (1962 House Hearings at 27), even 
thought the Act contains no reference to, or description 
of, such a machine. But the ‘‘in-line’”? machine pays off 
in nothing but free games, as do the other types of pin- 
ball machines which the Attorney General indicated he 
might not consider within the Act (td. at 44-45, 114). 
Moreover, it was conceded at the hearings that the in- 
line machine can be used solely for amusement (id. at 18, 
43, 44) and that any so-called ‘¢amusement’’ device can 
be used for gambling (id. at 19-20, 34, 85, 99, 158; see also 
1950 House Hearings, 18, 46-47, 50, 288, 289). 


Whether a ‘‘gambling device’? must be wsed for gam- 
bling was clearly in doubt during the hearings. Chair- 
man Harris stated at one point ‘‘Pinball machines and 
other mechanical devices which are not wsed for gambling 
purposes would not, I am told by the sponsors of the 
legislation, be subjected to the proposed law”’ (1962 House 


» Thero was similar confusion in regard to punchboards, which were deemed 
to be both legal (1961 Senate Hearings, 73; 1962 House Hearings, 28) and 
illegal (1961 Senate Hearings, 74). 


26 


Hearings at 1, emphasis added), and the Assistant At- 
torney General in charge of the Criminal Division stated 
that a multiple coin machine at Washington National Air- 
port was not covered by the Act, apparently on the theory 
that the wse to which the machine was being put was for 
amusement purposes only (1961 Senate Hearings at 304; 
see also 1962 House Hearings at 108-109). Even the At- 
torney General seemed to agree at one point that a ma- 
chine did not come within the Act unless it actually de- 
livered money or property (id. at 30). Yet the Attorney 
General indicated at other points in his testimony that it 
is immaterial how a machine could be used, or is used; the 
test is what was in the manufacturer’s mind when the 
machine was designed and built (id. at 28; H.R. Rep. No. 
1828, 87th Cong., 2d Sess., App. C (1962)). As a matter 
of fact, the Attorney General went even further. He said 
that a machine once deemed ‘‘amusement-type’’ would not 
be covered by the Act even if playing the machine resulted 
in an actual pay-off. 1962 House Hearings, 20, 33. 


The Attorney General’s own perplexity as to just what 
this statute provides is perhaps best illustrated by the 
following two statements which he made to Congress: 


I believe that a device is subject to the provisions 
of this bill even though it takes the form of an amuse- 
ment device at the time of manufacture if it is so 
designed and manufactured that it can be readily modi- 
fied to serve as a gambling device after transportation 
in interstate commerce, but only if the Government can 
prove the device was designed and manufactured pri- 
marily for gambling purposes. [Jd. at 27.] 


It is extremely significant that in the case of Michael’s Enterprises, Inc. v. 
United States, Court of Claims No. 179-61, the Government authorized a com- 
plete refund of the $250 ‘‘gaming device’’ tax on multiple-coin pinball ma- 
chines at Washington National Airport and the Greyhound Bus Terminal. 
The petition, answer and two letters from the Assistant Attorney General in 
charge of the Tax Division indicating the nature and disposition of the 
Michael’s Enterprises case appear at J.A. 87. 


27 


It is our belief that devices awarding a limited number 
of free plays which must be played off, which cannot 
be paid off, and which are not designed or manu- 
factured for use in connection with gambling, are not 
included in this proposal. [Jd. at 10.] 


The first statement, we submit, contains an inherent con- 
flict; the second ignores the fact, conceded at the hearings, 
that a payoff at the operation level can be made on any 
free-play machine (id. at 19-20, 34, 85, 99, 158; see also 1950 
House Hearings, 18, 46-47, 50, 288, 289). Moreover, it was 
statements such as the Attorney General’s in regard to 
free plays that led Congressman Younger of California to 
comment: 


* * © Now, it seems rather ridiculous to say that a 
machine used for gambling purposes can be deter- 
mined by that one factor, that if you have over 99 
registrations on the indicator it is for gambling, and 
if you have under 99 it is not for gambling. It is just 
a question of the amount of gambling which would be 
pee off, whether it is $9.90, or whether it is more than 
that. 


It is still gambling whether it is $9.90 or whether 
it is $90, and I am concerned about how we are going 
to set up some standards. Maybe it is not possible. 
[1962 House Hearings, 77.7°] 


» The great confusion in regard to free plays is perhaps best illustrated by 
Turner v. United States, Civil No. T-2665, D. Kan., filed April 4, 1962 (un- 
reported). That decision, interpreting a section of the Internal Revenue 
Code of 1954, found that ‘‘Gencrally a machine designed and intended for 
operation merely for amusement purposes will award the player a maximum 
cumulative total of 26 free games’’ (Finding 6, p. 2). Yet during the hear- 
ings on the Gambling Devices Act of 1962, the Attorney General gave one 
example of ‘‘gambling’’ involving only 20 free games (1962 House Hearings, 
32); a machine which was represented to Congress as an ‘‘amusement’’ ma- 
chine had a capacity of 99 free games and cost twice as much to play as 
petitioners’ machines (id. at 109, 112), and one Congressman complained that 
he had been unable to obtain any opinion from the Department of Justice as 
to whether machines in his state which registered no more than 160 free games 
were legal under the Act (id. at 89; see also ¢d. at 144). 
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It cannot be emphasized too strongly that despite re- 
peated suggestions from various witnesses that Congress 
define ‘‘gambling’”’ (eg., id at 74, 76, 77, 85), no such 
definition was ever included in the Act. Under this Act, 
a manufacturer is made subject to criminal penalties for 
designing and manufacturing a device ‘‘primarily for use 
in connection with gambling’’ if the device may be used 
for a payoff as the result of an element of chance, and yet 
the manufacturer is nowhere told what ‘‘gambling’’ is. 
Must the device be designed to pay out money; or is it for- 
bidden if it is capable, in any way or through modification, 
of being employed by others to gamble; or is it prohibited 
if it awards a limited number of free games, —and how 
many is the limit? 


The enormity of the problem he faces is suggested by the 
great disparity of treatment by the states with regard to 
free games. See the summary in the 1962 House Hearings, 
105-107. A further uncertainty arises because pinball ma- 
chines, unlike slot machines, definitely involve an element 
of skill (id. at 116, 121), and skill normally plays an 
important part in any determination of gambling. Senator 
Kefauver, for example, strongly intimated that in his view 
a machine was not within the Act, if it involved an ele- 
ment of skill (1961 Senate Hearings, 311), and a witness 
from the State of Washington pointed out that in his 
jurisdiction, machines are gambling devices when the ele- 
ment of chance is the only element involved (1962 House 
Hearings, 141). Yet the Attorney General indicated that 
even if some skill were involved, a machine might still be 
a gambling device if some element of chance were also 
involved (id. at 15). As pointed out by Congressman 
Friedel, the statutory language is so vague that the Attor- 
ney General could interpret a machine involving 90 per- 
cent skill and 10 percent chance as a gambling device (id. 
at 74). 
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It is hardly surprising, in the light of all this confusion,” 
that members of Congress repeatedly expressed concern 
not only about the meaning of this Act but about its con- 
stitutionality. Only a review by the Court of the entire 
legislative history would reveal the extent of congressional 
concern, but these random comments are illustrative of the 
whole: 


Cuarmman Harris of Arkansas. * * * [I]t appears 
to me it is very difficult to follow the broad language 
used in the bill to find out just where that demarcation 
[between legal and illegal machines] might be. [1962 
House Hearings, 29-30.] 


* * * * ° 


ConcressMAN DincELt of Michigan. * * * [I]t ap- 
pears that we are casting a very wide net in this bill. 
* * * Tn order to make the statute sufficiently definite 
to stand up under constitutional requirements and so 
that it would otherwise meet the test of good criminal 
legislation, it must be sufficiently definite. Can we dis- 
tinguish between the two types of pinball machines? 


[Id. at 20.] ‘ : i" a 

Cuamman Harris. * * * [I]f there are certain in- 
clusions to which you [the Attorney General] have 
testified, I think that those who are operating in that 
field should know where they stand. * * * And I be- 
lieve that they should not be put in the position of not 
knowing whether they are violating the law and have 
one Attorney General say that the device is within the 
meaning of the statute, and some years to have another 


"While we have discussed only the confusion over ‘‘devices’’ and ‘‘gam- 
bling,’’ this Act is literally pock-marked with vague provisions, For example, 
$2 of the Act, which secks to exempt some states from its operation, was 
interpreted by the Attorney General not to apply to Maryland (1962 House 
Hearings, 16; see also 1961 Senate Hearings, 301), whereas a Florida Con- 
gressman thought that a state such as Maryland was without question exempted 
(1962 House Hearings, 79), and both a Congressman from Maryland and a 
machine wholesaler professed complete bewilderment on the subject (#d. at 16, 
75, 136). 


30 


Attorney General say, ‘‘You are in violation.’’ [Id. 
at 30.] 


Concressman Frrepet of Maryland. * * * You [Con- 
gressman Cramer] kept repeating “‘syndicated and or- 
ganized crime.’’ That is what we all would like to stop, 
pee I am afraid that the bill goes a little further than 

at. 


Concressman Cramer of Florida. It certainly does. 
There isn’t any question about it. 


ConcressMAN Frrepeu. I think some innocent people 
are going to get hurt. [Id. at 74.] 


Cuamman Harris. * * * [A]s Mr. Moss [of Cali- 
fornia] tried to develop a moment ago, how are you 
or anybody else going to tell when a particular device 
is, No. 1, designed and, No. 2, manufactured primarily 
for use in connection with gambling? In other words, 
suppose the manufacturer designs and manufactures a 
device, let us say a pinball machine, how are you going 
to determine if it is designed and manufactured for 


amusement purposes only or if it is going to be used in 
connection with gambling? [Jd. at 31.] 


ConcressMan Petry of the State of Washington. I 
think I can conclude in view of the time, by asking 
consideration by the committee in connection with this 
legislation of clarifying whether or not our State would 
be affected by this legislation. Those that I have talked 
to in the Department of Justice are unable to tell me. 
[Jd. at 89, emphasis added.] 


Concressman Drncett. Mr. Chairman, I have been 
very much concerned about the same problem that the 
Chair has raised at this time and that is the problem 
of having this bill sufficiently clear and concise to 
adequately warn and apprise persons to be charged 
under the statute with the nature of the offense against 
them. * * * A second thing that has concerned me 
about this is we are creating a vast body of legislative 
history on this statute. As I understand it, vagueness 
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which requires legislative history to correctly construe 
the nature of the criminal offense ‘‘does not sufficiently 
meet the constitutional requirements to satisfy and to 
make a valid statute.’’ [Jd. at 68.] 


* * * . * 


Cuamman Harris. I am just wondering—I am try- 
ing to distinguish in my own mind—how an enforcing 
officer would determine whether the manufacturer de- 
signed and manufactured an amusement type machine, 
or manufactured a machine for gambling purposes? 


Mr. Krxe [counsel for the Gottlieb Company.] Ulti- 
mately the courts would decide, Mr. Chairman. * * * 
[Id. at 55.] 


* * * * * 


ConcressMaN Cramer. It may be well for the com- 
mittee to consider a definition of gambling from a 
standpoint of what you are attempting to accomplish. 
Maybe that is where the problem is. [Jd. at 74.] 


* * * * * 


ConcressMAN Frrevet. * “ * This thing is all up in 
the air and I don’t know where we stand. ** * Iam 
not too sure about this bill and I intend to pursue this 
in our committee to find out if we can accomplish the 
objective without hurting innocent people. [Jd. at 75.] 


° w * * * 


Cramman Harris. I am trying to determine as to 
whether or not he [the Attorney General] is given 
authority, under the bill, to determine that a certain 
manufacturer ought to not be manufacturing a certain 
type of machine, and he says, ‘‘This kind of a device 
is not permitted under the law,’’ even though there 
has been all along, and still is, the intent for it to be 
used as an amusement device. [Jd. at 57.] 


° * * * * 


Concressman Youncer of California. Then you have 
no fear at all of vesting in the Attorney General this 
vast power of determining what is manufactured for 
the purpose of gambling? 


ConcressMan CraMER. I wouldn’t give the Attorney 
General blanket authority ; no. 
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ConeressMan Youncer. This bill pretty much does 
that. 


Concressman Cramer. That is why I suggested 
maybe the committee should consider indicating in the 
legislative history, if not in the statute itself, what is 
meant by ‘‘gambling.’? That is one possible approach. 
[Id. at 76.] 


Cuamman Harris. I have great trouble over what 
you mentioned a moment ago unless you define what 
gambling is. With respect to a gambling device that 
two people may get together over, that is, any object 
that two people may get together over, it was indicated 
here the other day if it was a silver dollar which was 
used for gambling, which is used actually for gambling, 
that it would be possible to include it if it comes 
through some kind of a mechanical device. [Id. at 85.] 


° ° ° e * 


Coneressman Dincetu. * * * The thing that concerns 
me is that our colleague constantly states that courts 


will have to check legislative history to see what con- 
stitutes a ‘‘criminal’’ gambling machine. As I under- 
stand the constitutions, both of States and the Federal 
Government, when an act is made criminal by statute, 
that statute must be sufficiently explicit and clear to 
apprise the person charged with the nature of the 
crime with which he is charged, am I correct? * * ° 


[I]f the statute is so abstruse that the Attorney Gen- 
eral of the United States must refer to the legislative 
history, then obviously it is so abstruse that the ordi- 
nary defendant who might be charged would be not 
able to know with reasonable certainty the nature of 
the crime with which he is charged. * * * [Jd. at 83.77] 


™There were equally explicit expressions of concern throughout the 1950 
hearings on a bill of similar language (see supra n. 14). 1950 House Hear- 
ings, 20, 26, 29, 45, 47, 50, 58, 59, 66, 67, 133, 134, 194, 221, 269-270, 289, 
298, 299, 303-304, 305. Perhaps they are best summed up by one Congressman 
who said: ‘‘It is very difficult for me to believe that the Department of Jus- 
tice seriously advocates the passage of S. 3357 in its present form.’’ Id. at 
64. Following these expressions of concern, the bill failed of passage and was 
not resurrected until the 1961 hearings. 
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In view of these statements, and in view of numerous 
indications by Congressmen and witnesses,” as well as by 
the Attorney General himself, that the Act gives the 
Attorney General the power to use his subjective judg- 
ment in determining which devices are legal and which 
are not, the question naturally arises as to why this Act 
was passed. One answer, as already indicated, is that the 
Attorney General claimed he wanted to use broad, generic 
terms so as to condemn subsequently-invented devices— 
an understandable objective, but one carrying with it the 
seeds of ambiguity. Another reason, however, seems to 
have been that Congress thought, almost until final pas- 
sage of the Act, that inadequacies in the statutory lan- 
guage would be compensated for by regulations which the 


= For example: ‘‘If, in your [the Attorney General’s] judgment, you ruled 
it as a gambling device, then automatically they cannot use it??? 1962 House 
Hearings, 15. ‘‘And your [the Attorney General’s] department is going to 
determine whether any particular type of pinball machine is primarily de- 
signed for gambling?’’ Id. at 19. ‘‘Really, it is his [the Attorney General’s] 
own judgment under this language.’’ Id. at 56. ‘‘Let us see what authority 
we are giving to a Federal official, the Attorney General here, and see if it 
does what he intends to do.’’ Id. at 56. ‘‘I am trying to determine as to 
whether or not he [the Attorney General] is given authority, under the bill, 
to determine that a certain manufacturer ought to not be manufacturing a 
certain type machine * * *.’? Id. at 57, ‘‘In other words, the Attorney Gen- 
eral can make a finding that any given machine is not a gambling device 
* ** And in that case, the Attorney General’s opinion prevails?”’ Id. at 
59. As already pointed out, supra n. 17, one of the bills submitted in 1950, 
which failed of passage, contained language quite similar to that adopted in 
1962. In hearings on the 1950 bill, the following comments were typical: ‘‘I 
think this language is so broad that Congress has just given you authority to 
do anything you want to reach any problem you want to at the mere discre- 
tion of the Department of Justice.’’ 1950 House Hearings, 48, ‘“What prece- 
dent is there for substituting the determination of the Attorney General as to 
what is a gambling device instead of the Congress of the United States?’’ 
Id. at 133. ‘In other words, I think that the manufacturer is pretty much 
at the mercy of tho Department of Justice, and that is what they seck.’’ Id. 
at 305. ‘‘I would lixe to sum up the testimony of the Attorney General’s 
representative, Mr. O’Keefe, in this way: He wants the Attorney General to 
define gambling, and he does not want Congress to define it.”’ Id. at 305. See 
also éd. at 47, 49, 51, 65, 67, 71, 112. 


™ £.g., 1962 House Hearings, 20, 29, 32, 
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Attorney General was specifically authorized to issue.” 
At the last minute, however, the section authorizing the 
issuance of regulations was deleted, so that no such regu- 
lations are now possible. Conference Rep. No. 2319, 87th 
Cong., 2d Sess. (1962), 18 U.S. Code Cong. & Adm. News 
(1962) 5284. Putting aside the question whether such 
regulations would have been valid even if authorized, the 
fact remains that many Congressmen thought such regu- 
lations were necessary to rectify an otherwise fatal defect 
in the Act. Yet the Act now stands with its original vague 
and ambiguous language, and the Attorney General re- 
mains free—as he apparently wants to remain *—to pro- 
ceed on a completely ad hoc basis in regard to each machine 
now in use, without adequate warning of criminality to 
those in the industry. 


Appellants had only three choices open to them. One 
was to retire from business immediately. The second was 
to ignore the Act and its possible application to them, and 
to continue in business as before, risking severe criminal 


penalties. The last alternative, and the one chosen, was to 
register the corporate petitioners under protest, to cease 
all interstate sales, to curtail drastically their operations, 
and to attempt to obtain as quickly as possible an adjudica- 
tion of their constitutional rights. In the meantime, as 


251962 House Hearings, 129; see also id. at 15, 21-22. 8. 1658, 87th Cong., 
1st Sess., § 3(j), as amended by Committee, §3(h); H. BR. 3034, 87th Cong., 
1st Seas., § 3(j) ; H. B. 8410, 87th Cong., 1st Sess., § 3(j)- 


26 Ag the Attorney General said, for example: ‘‘This type [of device] may 
well be within the purview of the bill. Each instance which comes to our 
attention will have to be given separate consideration based upon the facts of 
cach case’? (1962 House Hearings, 28, emphasis added); ‘I think that that 
[equipment] might very well be covered. That kind of equipment could 
probably be covered and it would be a determination made by the Department 
of Justice as to whether this is a prosecution that Congress had in mind and 
intended.’’ Id. at 29, emphasis added. And in his opposition to petitioners’ 
motions before the District Court, the Attorney General stated: ‘‘It is clear 
that the determination of whether a particular machine is designed and man- 
ufactured primarily for gambling and thus within the ambit of the statute 
is the type of issue which should be tried on a case-to-case basis’? (J.A. 72). 
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shown by Mr. O’Donnell’s affidavit (J.A. 84), the confusion 
and uncertainty in the industry are causing incalculable 
damage. Appellants do not want to be in the position of ap- 
pearing to flout a federal statute—as vague as it is—and 
their customers are quite naturally reluctant to trade in ma- 
chines which are under possible threat of seizure. As a 
result, appellants are suffering a virtual cessation of their 
businesses. It is just such a situation as this which has 
caused the Supreme Court to rule time and again that a 
federal court may hear and determine a constitutional 
attack on a criminal statute and order equitable relief to 
protect property rights (n. 7, supra). 


Appellants are as anxious as Congress and the Depart- 
ment of Justice to stop organized crime. But as pointed 
out during the congressional hearings by both supporters 
and opponents of this Act, there is no organized crime at 
the manufacturer or distributor levels of the coin-machine 
industry. 1962 House Hearings, 69, 74, 100, 103, 104. A 
worthy objective has unfortunately resulted in a loosely- 
drawn, ambiguous and abstruse statute which affects the 
wrong parties and which leaves innocent businessmen in 
honest doubt as to the legality of their heretofore-legiti- 
mate commercial activities. A desire to stop crime, no 
matter how laudable, is no substitute for reasonable pre- 
cision in the wording of a criminal statute, for there is no 
‘‘public interest’? in subjecting innocent people and com- 
panies to the possibility of criminal indictment on the basis 
of a statute that fails to define the conduct it seeks to 
prohibit. 


(b) The Gambling Devices Act of 1962 Violates the 
Self-Incrimination Clause of the Fifth Amendment 
As noted previously, § 3 of the Act requires ‘‘any person 
engaged in the business of manufacturing gambling de- 
vices’’ to register with the Attorney General. The failure 
to do so is a crime. The same registration and penalty 
are applicable to ‘‘any person engage[d] in the business 


36 


of repairing, reconditioning, buying, selling * * * [or] 
making available for use by others any gambling device”’ 
if ‘he’? knows that the device either has been or will be 
shipped in interstate commerce. 


The word ‘‘person’’ is not defined in the Act. Appel- 
lant O’Donnell is president of the successor Lion, which 
manufactures and sells coin-operated machines, and peti- 
tioner Weisman is president of State Sales, which buys and 
sells and otherwise deals with these machines. Each knows 
that his company deals with products shipped in interstate 
commerce. 


Are they persons required to register? The answer de- 
pends upon two preliminary questions: (1) Is the principal 
executive officer of a manufacturing or selling company 
within the meaning of the word ‘‘person’’ as employed in 
§ 3? (2) Are the products with which their respective cor- 
porations deal ‘‘gambling devices”’ within the meaning of 
§12 The answers to these questions are as uncertain as 
those to the questions raised earlier by the corporate ap- 
pellants. For this reason the statute is unconstitutionally 
vague as applied to the individual appellants. 


However, assuming each individual is a ‘‘person’’ with- 
in the meaning of § 3, he must register to avoid criminality 
if it is later determined that a product manufactured or 
sold by his company is a ‘‘gambling device.” When he 
registers, he admits he is engaged in the business of deal- 
ing with gambling devices. This may incriminate him, 
under this or other federal statutes, as well as applicable 
State law.’ It is interesting to note that an immunity 
grant contained in the statute as originally drafted was 
deleted in conference. 


To compel a person to identify himself with a forbidden 
occupation or to furnish records or information pertain- 
ing thereto under penalty of conviction of a crime is to 
deny to such a person his right against self incrimination 


* See, ¢.g., Int. Rev. Code of 1954, § 4461 (Supp. 1962), § 7201. 
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guaranteed by the Fifth Amendment. His choice is im- 
possible. If he registers, he admits his trade in gambling 
devices. If he does not register and his coin-operated ma- 
chines are found to be ‘‘gambling devices’’, he is guilty of 
a crime. 


The registration provisions of this Act are noticeably 
different from the registration provisions of the Foreign 
Agents Registration Act and the Federal Regulation of 
Lobbying Act. The conduct for which registration is re- 
quired under those statutes is neither incriminating nor 
tinged with criminality. However, by virtue of the very 
act of registering, the individual appellants would admit 
participating in that which Congres has outlawed. Com- 
pare Mr. Justice Black’s dissent in Communist Party v. 
Subversive Activities Control Bd., 367 U.S. 1, 139-141 
(1961). In that case, four members of the Supreme Court 
considered clearly unconstitutional certain registration re- 
quirements which could provide a ‘‘link in the chain of 


evidence’? needed for prosecution. See Blaw v. United 
States, 340 U.S. 159, 161 (1950). Despite the contrariety 
of judicial opinion and the closeness of the vote in the 
Communist Party case, interpreting a slightly different 
but analogous statute, the Chief Judge of the District 
Court was also of the opinion that this aspect of appel- 
lants’ claim was frivolous. 


The fact is that the registration and record-keeping 
sections of the Gambling Devices Act (1) require incrimi- 
nating information, whether or not ‘‘prospective’’ in na- 
ture, which should be protected under the Fifth Amend- 
ment; (2) require incriminating information relating to 
past conduct which is clearly protected by the Fifth 
Amendment, and (3) force incriminating revelations the 
very purpose of which is to present state police with evi- 
dence by which they can prosecute for violation of state 
crimes. Thus, when a person registers under this Act, his 
registration may be taken as an admission that the devices 
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with which he deals are gambling devices, and that he is 
in the business of manufacturing, selling and/or buying 
such devices. Moreover, his registration may further be 
used as a link in a chain of evidence showing that he com- 
mitted past crimes, including a conspiracy with others not 
to pay the gambling device tax. 


In regard to convictions under state law, the Attorney 
General made it abundantly clear in his testimony before 
Congress that the Gambling Devices Act of 1962 was not 
solely designed to delineate a federal offense. On the con- 
trary, he emphasized that the Act was in large part a 
means of helping state police to prosecute state crimes. 
That being the case, the Self Incrimination Clause applies, 
for this is not a ease such as United States v. Murdock, 284 
U.S. 141, 149 (1931), where ‘‘Nothing of state concern was 
involved.’’ 


In United States v. DiCarlo, 102 F. Supp. 597 (N.D. 
Ohio 1952),° after a full discussion of the issue, the Dis- 
trict Court concluded that ‘‘The foregoing considerations 
lead ineseapably to the conclusion that the defendant is 
entitled to immunity against disclosures that might in- 
criminate him of violations of state law as well as im- 
munity against self-incrimination of a federal crime.” Id. 
at 606. To the same effect, see United States v. Saline 
Bank, 26 U.S. (1 Pet.) 100 (1828); Jack v. Kansas, 199 
U.S. 372, 381 (1905); Ballmann v. Fagin, 200 U.S. 186, 
195-196 (1906); Aiwppa v. United States, 201 F.2d 287, 
289-290 (6th Cir. 1952). That this is the present state of 
the law is indicated by Adams v. Maryland, 347 U.S. 179 


™ He summarized his point in these words: ‘‘I think once again, as in all of 
these matters, the primary responsibility is going to be up to local law en- 
forcement. We can be of some assistance, but we are not going to be able to 
do this job, or the job against organized crime, where you have a breakdown of 
local law enforcement or State law enforcement.’’ 1962 House Hearings, 26. 


® Cited with apparent approval in Watkins v. United States, 354 U.S. 178, 
196, n. 29 (1957). 
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(1954), where the Supreme Court reversed a state convic- 
tion under state law as the result of testimony given by 
the defendant to a Senate Committee, and clearly indi- 
cated, id. at 181, that the Fifth Amendment applies to 
state prosecutions. 


3. THE DISTRICT COURT COMPLETELY IGNORED THE 
APPELLANTS’ REQUEST FOR A DECLARATORY JUDGMENT 
The complaint in this action, in addition to seeking an 

injunction to restrain enforcement of the Gambling De- 
vices Act of 1962, likewise sought a declaratory judgment 
under 28 U.S.C. § 2201. (Complaint 71, J.A. 4). The 
appellants sought a declaration that their operations were 
not within the scope of said Act, or in the alternative a 
declaration that it was not unlawful to ship or receive ap- 
pellants’ machines ‘‘into any State which has declared by 
statute or otherwise that such a machine is not a gambling 
device, or has enacted a statute licensing the use and opera- 
tion thereof.’’ (J.A. 14). 


The motion of the appellee to dismiss did not concern 
itself with this part of the complaint and was limited solely 
to the constitutional question. (J.A. 57). The memoran- 
dum decision of the District Court dismissed the action 
solely on the ground that no ‘‘substantial Constitutional 
question is presented.’? (J.A. 94), Thus the District 
Court completely ignored the appellants’ request for 
declaratory relief and thereby committed reversible error. 


Quite apart from the question as to whether the Act is 
unconstitutionally vague, there remained the question as 
to whether the coin-operated amusement machines sold in 
commerce by the corporate appellants would fall within or 
without the definition of the term “gambling device” as 
employed in the Act. Moreover section 2 of the Act ex- 
empted the shipment of even machines falling within the 
definition of “gambling device’’ into states where the de- 
vice in question was ‘‘specifically enumerated as lawful in 
a statute of that State.’’ As alleged in the complaint (J.A. 
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11), appellants sought from the office of the Attorney 
General an expression as to whether their machines were 
considered ‘‘gambling devices” under the Act and whether, 
if they were, they could nevertheless be shipped into specific 
states. They were refused an answer, although the Attorney 
General testified before Congress that he intended to at- 
tack some machines of the type manufactured by Lion (1962 
House Hearings, 27). Accordingly, there existed a dispute 
between appellants and the Attorney General as to the 
statutory character of their machines and as to whether 
they could lawfully be shipped into specific states. See 
Consumer Mail Order Ass’n v. McGrath, 94 F. Supp. 705, 
708 (D.D.C. 1950), aff’d, 340 U.S. 925 (1951). 


Whatever the opinion of the District Judge on the neces- 
sity for convening a three-judge court, the prayer for 
declaratory relief under the statute was properly within 
his jurisdiction so that before dismissing the entire com- 
plaint it should have received his consideration. However, 


it was ignored when, sua sponte, he determined to dismiss 
the entire action. 


Appellant Lion manufactures a variety of coin-operated 
amusement machines and the appellant State Sales dis- 
tributes a number of these machines as well as devices 
made by other manufacturers. No machines made by Lion 
or distributed by State Sales pays any money or property 
to the successful player. Some, however, do reward suc- 
cessful play by automatically providing the successful 
player with free replays. Admittedly in some locations and 
in the hands of some owners of these machines these free 
plays may be redeemed for money or merchandise. As 
heretofore argued, the appellants cannot determine, to the 
degree of certainty necessary to avoid criminal penalties, 
if they are within the meaning of the statutory definition 
of “‘gambling device.’? Is the meaning of the words ‘‘de- 
signed and manufactured primarily for use in connection 
with gambling’? to be determined from the physical design 
of the machine itself; from the subjective intention of the 
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manufacturer; from the use to which the machine is ulti- 
mately put, or from the character of the persons who make 
or deal with the machines? Since free plays are possible 
of redemption, is a machine which automatically rewards 
suecessful play with free replays to be considered a ‘‘gam- 
bling device?”’ Is each of the manifold types of machines 
to be considered a ‘‘gambling device” or not on an ad hoc 
basis? As was previously pointed out (see n. 15, supra), the 
appellee, in support of his motion to dismiss, submitted a 
memorandum prepared by a lawyer who represented a pin- 
ball machine manufacturer. This memorandum attempted 
to distinguish between ‘‘gambling”’ and ‘‘non-gambling”’ 
pinball machines. Quite understandably the machines of 
his client fell within the non-gambling category while some 
of those manufactured by Lion, a competitor, were of the 
‘‘gambling” variety. Within the gambling variety, this 
lawyer classified machines upon which the odds change with 
multiple coin insertion; those having a mechanism to re- 
lease the accumulated free play; those which reward more 
than 26 free games; those which do not have flippers and 
bumpers, and those which are less complex in the board 
design. Quite apart from whether these distinctions have 
any validity, it is grossly apparent that the statute here 
involved makes no such distinctions. The same lawyer 
testified at length before the House Committee which con- 
sidered this bill (1962 House Hearings, 34-62) but his dis- 
tinctions were not incorporated in the legislation. 


The manufacturer of a particular machine, therefore, is 
left in doubt as to the meaning of the definition of “gam- 
bling device.” It is grossly unfair that he should have to 
await a criminal indictment with the threat to liberty 
which this poses to learn the meaning of this term. It is 
for precisely this reason that it has been advocated that 
an uncertain party should have recourse to the Declara- 
tory Judgment Act to determine his rights and obligations. 
6 Moore, Federal Prac. (1953) 3101. Yet the Chief Judge, 
sua sponte, dismissed the appellants’ complaint without 
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giving any consideration to their prayer for relief in this 
regard. 


The same reasoning applies as well to the exemption pro- 
vision of section 2 of the Act. During the course of hearings 
many legislators questioned the wisdom of prohibiting the 
shipment in commerce of machines which had received the 
approbation of their state legislatures. Accordingly, the 
then Deputy Attorney General, Byron R. White, submitted 
a proposed exemption. In a letter to the chairman of the 
Senate Judiciary Committee (See Sen. Rep. No. 645, 87th 
Cong., Ist Sess., p. 5), he stated: 


While the proposed bill thus covers only pinball ma- 
chines which are ‘‘designed and manufactured pri- 
marily for use in connection with gambling,” it has 
been suggested that specific language be included in 
the bill permitting pinball machines to be imported 
into States where such machines are lawful. The fol- 
lowing language would embody this concept in the 
proposed bill: 


* . ° * . * 


“Provided further, That it shall not be unlawful 
to transport in interstate commerce any device 
commonly known as a pinball machine into any 
State in which the transported device is specifically 
enumerated as lawful in a statute of that State.” 


This exemption was adopted in conference with a slight 
modification which broadened its scope. For the words 
“device commonly known as a pinball machine”’ there were 
substituted the words ‘‘gambling device.” (See Confer- 
ence Rep. No. 2319, 87th Cong., 2d Sess. (1962), 18 U.S. 
Code Cong. & Adm. News (1962) 5284. 


However, even within the course of the hearings, a great 
deal of dispute was generated over the meaning of the 
exemptions. The Attorney General interpreted an exemp- 
tion as not to apply to the State of Maryland (1962 House 
Hearings, 16; see also 1961 Senate Hearings 79) despite 
the fact that the Maryland legislature authorizes the use 
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and licensing of free-play pinball games in ten counties 
and Baltimore city. Art. 56 Md. Code Ann. (1957 & Supp.) 
§§ 18, 19, 20 and 20a. A Florida congressman thought that 
a state such as Maryland was without a doubt within the 
exemption (1962 House Hearings 79), while a congress- 
man from Maryland confessed complete bewilderment and 
stated ‘‘This thing is all up in the air and I don’t know 
where we stand’? (id. at 75). An attorney from South 
Carolina believed that Mr. White’s proposed amendment 
would probably authorize the transportation of pinball 
machines into South Carolina in view of the statutes of 
that State, but stated ‘‘However, if you want to get real 
technical about it the [South Carolina] statute to which I 
refer does not specifically enumerate it as lawful. What it 
does is specifically enumerate it as not unlawful’’ (id. at 
136). 


The variety of state legislation legalizing or licensing, in 
one respect or another, coin-operated amusement devices 


is as varied as the ingenuity of the fifty state legislatures. 
Attached to a pleading in the District Court as an exhibit 
were extracts from the statutes of fourteen (14) states 
which concern themselves with various aspects of pinball 
machines (J.A. 46). Many differ in the approach taken 
towards machines of the type manufactured and dealt in 
by the appellants. By virtue of their variety, the appel- 
lants cannot know with any assurance whether or not 
these states fall within the so-called White exemption. Are 
they lawful within the meaning of section 2 of the Act if 
licensed or are they lawful within the meaning of section 
2 of the Act if prohibited unless licensed? Are they lawful 
within the meaning of section 2 of the Act if the state stat- 
ute is not of general applicability, as in Maryland? Are 
they lawful within the meaning of section 2 of the Act if 
taxed? Are they lawful within the meaning of section 2 of 
the Act if licensed and taxed? Are they lawful within the 
meaning of section 2 of the Act if specifically excluded from 
the definition of a gambling device or from the prohibition 
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of the gambling statutes of the particular state? Are they 
lawful within the meaning of section 2 of the Act if they 
are specifically enumerated as not unlawful, as posed by 
the attorney from South Carolina in hearings before the 
House? (1962 House Hearings at 136). Are the words 
‘¢pinball, shuffie-bowl, baseball games, hockey games, dig- 
gers, claw’? and words of that type a sufficient specific 
enumeration within section 2 of the Act or must the pinball 
games and shuffle-bowl, etc., be more specifically described 
in the state statute by reference to its operation and mech- 
anism in order to be exempted? These are only some of 
the many questions which confront the appellants in the 
application of section 2 of the Act to their businesses. 


In view of the difficulty in interpreting the exemption 
contained in section 2, the appellants again are unable to 
reach the certainty of mind required by the threat of erimi- 
nal penalties to know if they may ship machines into some 
states. Although they have sought to reach an agreement 
with the Department of Justice with respect to the legality 
of shipments into some states, the Department refuses to 
take any position, thereby daring a risk to liberty, prop- 
erty and reputation, while at the same time describing 
‘‘gambling devices’’ in language having no basis in the 
statute. (J.A. 71) 


Accordingly in this aspect of the case, the appellants 
are foreclosed from shipping into any State unless they are 
willing to risk substantial criminal penalties. For that 
reason the District Court was requested to rule upon the 
intendent of the exemption contained in section 2 and to 
declare which states fall within its ambit. This request for 
declaratory relief, like the former request, was ignored 
by the Chief Judge in his dismissal of the action, sua sponte. 


The appellants’ claims for declaratory relief were well 
pleaded. The appellee had not even answered the complaint 
before it was dismissed. The Chief Judge did not know, 
nor could he know, what machines were involved nor what 


characteristics they possessed. Although the statutes of 
fourteen States were presented to him, he gave no con- 
sideration whatsoever to the exemption and could not have 
even purported by his dismissal to have rejected each of 
the fourteen as exempt states. 


CONCLUSION 


The complaint and supporting affidavits—uncontradicted 
by any evidence of record and fully supported by the legis- 
lative history of the Act—present substantial and far- 
reaching constitutional questions which are required by 
statute to be decided by a Three-Judge District Court. The 
Chief Judge of the District Court in refusing to convene 
such a Court and instead having dismissed the complaint 
on its merits, clearly exceeded his statutory jurisdiction 
and committed reversible error. 


The District Court likewise was in error in refusing to 
consider appellants’ request for declaratory relief and in 


dismissing the complaint on the sole ground that no sub- 
stantial constitutional question was presented. 


Respectfully submitted, 


Pau R. Connotiy 
Joun J. Ross 
Attorneys for Appellants 
800 Colorado Building 
Washington 5, D. C. 
Of Counsel: 


Hocan & Hartson 
800 Colorado Building 
Washington 5, D. C. 
Martin M. Netson 
111 W. Jackson Blvd. 
Chicago 4, Illinois 
JosepHx M. Wvarr 
Keyser Building 
Baltimore 2, Maryland 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3891-62 


Lion MANUFACTURING CORPORATION 
2640 Belmont Avenue 
Chicago, Illinois 
Batty Manvuracturinc Company 
2640 Belmont Avenue 
Chicago, Illinois 
Raymonp T. MoLongy 
4939 Coyle Avenue 
Skokie, Illinois 
Strate Sates anp SEeRvIcE Corporation 
1005 East Baltimore Street 
Baltimore, Maryland 
and 
Samvet A. WEISMAN 
6111 Berkeley Avenue 
Baltimore, Maryland 
Plaintiffs 


vs. 


Roserr F. Kexnepy, Attorney General 
of the United States 
United States Department of Justice 
Washington 25, D. C. 
Defendant 


Complaint 


(For a preliminary and permanent injunction to restrain 
the enforcement of an Act of Congress for repugnance to 
the Constitution of the United States and for declaratory 
relief). 


1. Jurisdiction is vested in this court pursuant to 28 
U.S.C. §§ 1331, 1337. This action arises under the Con- 
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stitution of the United States and particularly the 5th 
Amendment thereto, and pursuant to 28 U.S.C. §§ 2201, 
9982 and 2284. This action seeks an interlocutory and 
permanent injunction restraining the enforcement, opera- 
tion and execution of Acts of Congress regulating com- 
merce, to wit, the Act of January 2, 1951, 64 Stat. 1134, 
as amended by the Act of October 18, 1962, 76 Stat. 1075, 
15 U.S.C. $$ 1171-1178, for repugnance to the Constitution 
of the United States and for a judgment declaring that 
such statutes are unconstitutional and void and of no ap- 
plication to the plaintiffs. The amount in controversy, 
exclusive of interest and costs, exceeds the sum of $10,000.00. 


2. The plaintiff Lion Manufacturing Corporation (here- 
inafter called Lion) is a corporation organized and existing 
under the laws of the State of Illinois. It maintains its 
principal place of business in Chicago, Illinois. It is en- 
gaged in the business of manufacturing coin-operated 
amusement machines and other devices and has been so 
engaged for a period of thirty years, during which time 
it has remained under the control and direction of one 
family. 


3. The plaintiff Bally Manufacturing Company (herein- 
after called Bally) is a corporation organized and existing 
under the laws of the State of Illinois. It maintains its 
principal place of business in Chicago, Illinois. It is a 
wholly owned subsidiary of Lion Manufacturing Corpora- 
tion and is engaged in the business of selling coin-operated 
amusement machines and other devices and has been so 
engaged for a period of thirty years. 


4. The plaintiff Raymond T. Moloney is an adult citizen 
of the State of Illinois and is president of plaintiffs Lion 
and Bally. He is, or may be, a person subject to the pro- 
visions of Section 3 of the Act of January 2, 1951, 64 Stat. 
1134 as amended by the Act of October 18, 1962, 76 Stat. 
1075, 15 U.S.C. 1173, as well as other sections of such 
statutes. 
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5. The plaintiff State Sales and Service Corporation 
(hereinafter called State Sales) is a corporation organized 
and existing under the laws of the State of Maryland. It 
maintains its principal place of business in Baltimore, 
Maryland. It is engaged in the business of distributing 
coin-operated amusement machines and other devices, some 
of which are manufactured by the plaintiff Lion and other 
manufacturers. It is engaged as well in the business of 
repairing, reconditioning, buying, selling or making avail- 
able for use by others coin-operated amusement machines 
and other devices, of many different manufacturers. 


6. The plaintiff Samuel A. Weisman is an adult citizen 
of the State of Maryland and president of the plaintiff 
State Sales and Service Corporation. He is, or may be, 
a person subject to the provisions of Section 3 of the Act 
of January 2, 1951, 64 Stat. 1134 as amended by the Act 
of October 18, 1962, 76 Stat. 1075, 15 U.S.C. 1173, as well 
as other sections of such statutes. 


7. The defendant Robert F. Kennedy is the Attorney 
General of the United States and is by law charged with 
the prosecution and enforcement of the criminal laws of 
the United States and in particular with the enforcement, 
operation and execution of the statutes hereinafter chal- 
lenged for repugnance to the Constitution of the United 
States. He is sued individually to restrain him from acting 
beyond his statutory and constitutional authority. 


8. The substantial and principal business of Lion is 
and has been the manufacture of various types of coin- 
operated amusement machines for sale and distribution in 
intrastate, interstate and foreign commerce. The machinery 
and equipment utilized by Lion in its manufacture is ill 
suited for any other business or for any other purposes 
and currently has a replacement value of approximately 
$700,000.00. Lion employs approximately 770 persons and 
has an average weekly payroll of $85,000 to $90,000. For 
the first eleven months of 1962 the total sales of all types 
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of coin-operated amusement devices and parts manufac- 
tured by Lion amounted to $8,237,000. In addition, Lion 
owns or controls two subsidiary corporations which manu- 
facture parts and components for the machines manufac- 
tured by Lion. Various aspects of manufacture of Lion 
or its subsidiaries are located in six locations in or about 
Chicago, Illinois, between which it is necessary to ship or 
transport parts, components and machines. 


9. The plaintiff Bally is a wholly owned subsidiary of 
Lion and is engaged solely in the sale and distribution of 
various coin-operated amusement devices in intrastate, in- 
terstate and foreign commerce. Many of Lion’s amuse- 
ment devices are marketed under the trade name ‘“‘Bally.”’ 


10. The plaintiff State Sales, in the course of its busi- 
ness, buys and sells new coin-operated amusement machines 
manufactured and sold by the plaintiffs Lion and Bally 
respectively, as well as many other coin-operated amuse- 
ment machines of other manufacturers in intrastate, inter- 


state and foreign commerce. It also repairs, reconditions, 
buys, sells and makes available for use to others used coin- 
operated amusement machines of many and varied kinds 
and manufacture. Its total sales for the year 1961 amounted 
to $290,036.94. It is also the principal business and source 
of the plaintiff Samuel A. Weisman. 


11. By the Act of October 18, 1962, 76 Stat. 1075, the 
Act of January 2, 1951, 64 Stat. 1134 was amended. A 
copy of the complete Act, 15 U.S.C. §§ 1171-1178, is at- 
tached hereto as Exhibit A, and is incorporated herein by 
reference. The amending provisions of the Act of October 
18, 1962 become effective on December 17, 1962. These 
amendments and the statements of the Attorney General 
of the United States threaten the business of the plaintiff 
corporations; may be construed to declare the plaintiff 
corporations’ business activities illegal and criminal; may 
subject the plaintiff corporations and other officers to crim- 
inal penalties, and may deprive the individual plaintiffs 
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of their rights against self incrimination in violation of the 
5th Amendment to the Constitution of the United States, 
as more fully hereinafter appears. 


12. Section 2 of the Act of January 2, 1951 as amended, 
15 U.S.C. § 1172, provides as here pertinent that: 


“It shall be unlawful knowingly to transport any 
gambling device to any place in a State, the District 
of Columbia, or a possession of the United States, from 
any place outside of such State, the District of Co- 
lumbia, or possession, .. .”’ 


Section 4 of the Act of January 2, 1951 as amended, 15 
U.S.C. § 1174, provides: 


‘¢All gambling devices, and all packages containing 
any such, when shipped or transported shall be plainly 
and clearly labeled or marked so that the name and 
address of the shipper and of the consignee, and the 
nature of the article or the contents of the package 
may be readily ascertained on an inspection of the out- 
side of the article or package.’’ 


Section 7 of the Act of January 2, 1951 as amended, 15 
U.S.C. §1177 provides in pertinent part: 


‘Any gambling device transported, delivered, 
shipped, manufactured, reconditioned, repared, sold, 
disposed of, received, possessed, or used in violation 
of the provisions of this Act shall be seized and for- 
feited to the United States.’’ 


Section 1(a) ... (2) (3) of the Act of January 2, 1951 
as amended, 15 U.S.C. §1171 further provides the term 
‘‘gambling device’? to mean: 


“¢(2) any other machine or mechanical devices (in- 
cluding, but not limited to, roulette wheels and similar 
devices) designed and manufactured primarily for use 
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in connection with gambling, and (A) which when 
operated may deliver, as the result of the application 
of an element of chance, any money or property, or 
(B) by the operation of which a person may become 
entitled to receive, as the result of the application of 
an element of chance, any money or property; or 


‘©(3) any subassembly or essential part intended 
to be used in connection with any such machine or me- 
chanical device, but which is not attached to any such 
machine or mechanical device as a constituent part.’’ 


13. Section 3 of the Act of January 2, 1951, as amended, 
15 U.S.C. §1173, provides for registration with the At- 
torney General and detailed record keeping on the part 
of any person engaged in the business of manufacturing 
any ‘‘gambling device”’ irrespective of whether the busi- 
ness is engaged in intrastate, interstate, or foreign com- 
merce. Any person engaged in the business of repairing, 
reconditioning, buying, selling, leasing, using, or making 
available for use by others of any ‘“‘gambling device’’ which 
knowingly has been or will be in interstate commerce must 
register with the Attorney General and keep detailed rec- 
ords of all transactions whether in intrastate, interstate 
or foreign commerce. 


14. Section 6 of the Act of January 2, 1951, as amended, 
15 U.S.C. $1176, provides that for violations of the Act 
there may be a criminal penalty of a fine of up to $5,000 
or imprisonment to two years, or both. 


15. Presumably, many of the coin-operated amusement 
machines manufactured by Lion, sold by Bally, and dis- 
tributed or repaired, reconditioned, sold or made avail- 
able for use by others by State Sales may, if the ultimate 
user or player desires, be used for gambling. The coin- 
operated amusement machines of these plaintiffs each in- 
volve some element of skill as well as some element of 
chance. Each, however, when manufactured, sold, dis- 
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tributed, or otherwise dealt with by the corporate plain- 
tiffs in this action, pay nothing in money or property. Each 
rewards the player with nothing further than additional 
free plays of the machine. 


16. Among the coin-operated amusement machines manu- 
factured and sold by the plaintiffs Lion and Bally, respec- 
tively, and distributed or otherwise dealt with by the plain- 
tiff State Sales, are coin-operated pinball machines which, 
as manufactured and sold by Lion and Bally, respectively, 
and distributed or otherwise dealt with by plaintiff State 
Sales, provide for no return in money or property to a 
successful player other than free games. These specific 
types of coin operated amusement machines have not been 
prohibited in any of 29 of the states or in the District of 
Columbia. Fifteen states have by specific legislative enact- 
ment either declared that such machines were not gambling 
devices within the meaning of such states’ anti-gambling 
laws, or have enacted statutes licensing the use and opera- 
tion of such free play pinball games. Among these states 


is Maryland which, by enactment of its state legislature, 
has specifically declared free play pinball games to be 
legal in ten counties and Baltimore City. 


17. Other coin-operated amusement machines manufac- 
tured and sold by Lion and Bally, respectively, and dis- 
tributed and otherwise dealt with by State Sales, although 
involving elements of skill and chance and providing for 
free plays to the successful player thereof, are widely 
distributed in interstate commerce and are not prohibited 
as gambling devices in most of the political jurisdictions 
of the United States. 


18. In some political jurisdictions in the United States 
the mere granting by any coin-operated machine of a free 
play is considered to be the return of something of value 
and on that account alone is prohibited, but in no other 
fashion are such machines considered to be gambling 
devices. 
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19. Section 2 of the Act of January 2, 1951, as amended, 
15 U.S.C. § 1172, provides for an exception to the operation 
of the Act: 

«¢ , That it shall not be unlawful to transport in 
interstate or foreign commerce any gambling device 
into any State into which the transported gambling 
device is specifically enumerated as lawful by statute 
in that State.’’ 


Section 9 of the same Act, as amended, 15 U.S.C. § 1178, 
provides in pertinent part that none of the provisions of 
the Act shall be construed to apply: 

‘¢(2) To any machine or mechanical device, such as a 
coin operated bowling alley, shuffle board, marble ma- 
chine (a so-called pinball machine), or mechanical gun, 
which is not designed and manufactured primarily for 
use in connection with gambling, and (A) which when 
operated does not deliver as a result of the application 
of an element of chance, any money or property, or 
(B) by the operation of which a person may not become 
entitled to receive, as a result of the application of an 
element of chance, any money or property ... .” 


20. The language of Section 1(a)(2), (3) of the Act 
of January 2, 1951, as amended, is vague, uncertain and 
indefinite. It does not furnish an adequate or clear stand- 
ard for determining which of the many coin-operated 
amusement machines handled by the corporate plaintiffs 
are prohibited in interstate commerce. Such standard as 
is provided by the Act, as amended, is subjective, and the 
result may be contingent upon the actions of persons having 
no connection with the corporate plaintiffs. Moreover, the 
exceptions to the application of the Act, as amended, namely 
the latter portion of Section 2 and Section 9, quoted in 
paragraph 19 hereof, are also vague, indefinite and uncer- 
tain and fail to provide an adequate standard or test for 
their application, and Section 9 is moreover in apparent 
conflict with Section 1(a)(2). As a consequence, the cor- 
porate plaintiffs are unable to determine whether any or 
some of the coin-operated amusement machines handled 
by them are proscribed from interstate commerce by the 
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Act, as amended; are ‘‘gambling devices’’ within the mean- 
ing of the Act, as amended, or are within its exceptions. 
Furthermore, since the exceptions depend upon state law 
and the laws of various states are unclear or may not be 
thought by the defendant to be properly explicit, the cor- 
porate plaintiffs are unable to determine either the exist- 
ence or the extent of a market, after December 17, 1962, 
for their products. Plaintiffs Lion and Bally and, more 
appropriately, State Sales cannot determine if the Mary- 
land statutes legalizing free play pinball machines, Ann. 
Code of Md. (1957 & Supp.), Art. 56, §§ 18, 19, 20, 20(a), 
are statutes wherein a free play pinball machine ‘‘is spe- 
cifically enumerated as lawful in a statute of that State’’ 
within the meaning of Section 2 of the Act of January 2, 
1951, as amended. In addition, many of the sub-assemblies 
or essential parts of the amusement machines and other 
devices manufactured and sold by the corporate plaintiffs 
are common parts which are interchangeable in most of the 
amusement machines manufactured and sold by Lion and 
Bally, respectively, and distributed by State Sales. The 
ultimate or intended use of such common parts is entirely 
unknown to the plaintiffs, corporate or individual, and as 
a consequence, without any adequate standard they are 
unable to determine whether the manufacture, sale and 
distribution of these common parts would make them 
‘‘vambling devices”? within the meaning of Section 1(a) (3) 
of the Act of January 2, 1951, as amended. 


21. By reason of the uncertainty of application of the 
provisions of the Act, as amended, specifically Sections 
1(a)(2), (3), 2, 4 and 9, the individual plaintiffs are also 
uncertain of their rights and obligations and specifically of 
the application of Section 3 to them. 


22. The plaintiffs Lion and Bally have sought to obtain 
from the office of the Attorney General of the United States 
an expression of opinion as to the Department of Justice’s 
interpretation of the application of the Act of January 2, 
1951, as amended by the Act of October 18, 1962, to the 
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operation of their businesses, but have been refused such an 
expression of opinion. The legislative history leading to 
the enactment of the Act of October 18, 1962 is confusing 
and contradictory. Accordingly, and as a consequence, the 
plaintiffs Lion and Bally, and the plaintiff State Sales 
are unable to determine whether the contested statutes, 15 
U.S.C. §§ 1171-1178, are applicable to them or would be 
construed to be applicable to them. 


93. Likewise and accordingly, the individual plaintiffs, 
Raymond T. Moloney and Samuel A. Weisman, are unable 
to determine whether, if they caused the respective cor- 
porations which they head to continue in their present busi- 
ness, they would be in violation of law or whether they must 
undertake to register with the Attorney General and engage 
in the extensive record keeping required by Section 3 of the 
Act, 15 U.S.C. § 1173. These individual plaintiffs further 
observe and allege that should they register with the At- 
torney General as required by Section 3 of the Act, they 
would thereby make an admission that the amusement ma- 


chines with which their respective corporations deal are 
‘‘gambling devices.’? To compel such an admission is vio- 
lative of the rights of the individual plaintiffs against self- 
incrimination as protected by the Fifth Amendment to the 
Constitution of the United States. 


24, The Act of January 2, 1951, as amended, 15 U.S.C. 
§§ 1171-1178, as applied to the plaintiffs, is void and wholly 
unconstitutional and violative of due process of law by 
reason of its uncertainty, vagueness and indefiniteness. Yet 
the existence of the legislation threatens the liberty and 
property of the plaintiffs to their great peril and damage. 
This vague and uncertain legislation, the public pronounce- 
ments by the defendant Attorney General and members of 
his staff threatening vigorous prosecution of the legislation 
has and will cause the plaintiffs to suffer immediate and 
irreparable harm. Most of the manufacturing facilities of 
the plaintiff Lion, for fear of criminal prosecution, must 
be shut down; its employees laid off; its profits lost, and 
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the value of its property jeopardized. The plaintiff Bally 
will be unable to make sales in interstate commerce of the 
coin-operated amusement machines manufactured by Lion. 
The plaintiff, State Sales will be unable to repair, recondi- 
tion or otherwise deal with coin-operated amusement de- 
viees of various types of manufacture. The individual 
plaintiffs will be in peril of criminal prosecution and con- 
viction unless they make admissions against interest, which 
may, in turn, expose them to criminal prosecution and 
conviction. 


25. Additionally, by virtue of the uncertainty, vagueness 
and indefiniteness of the Act of January 2, 1951, as 
amended, the plaintiffs are unable to determine whether 
the further conduct of their businesses which have hereto- 
fore been lawful is now proscribed and their products 
barred from interstate commerce. 


96. Plaintiffs and each of them have no adequate remedy 
at law to protect their rights, interests or property other 
than by the application to this Court for a preliminary and 
permanent injunction to enjoin and restrain the defendant 
and all other persons acting pursuant to his directions from 
enforcing and executing this uncertain law. As a conse- 
quence, unless the plaintiffs receive a preliminary and later 
a final injunction as hereinafter prayed, each will suffer 
immediate, irreparable and final harm. 


Wuererore plaintiffs pray: 


1. That a three-judge District Court be convened, pur- 
suant to 28 U.S.C. $$ 2282, 2284. 


2. That a preliminary injunction and, upon final hearing, 
a permanent injunction be entered restraining the defend- 
ant and all agents and persons taking any delegated au- 
thority from him, from enforcing or threatening to enforce 
against the plaintiffs, their agents, servants, employees, 
distributors, and customers, and any and all other persons 
transacting business with or through them, any and all pro- 
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visions of the Act of January 2, 1951, as amended, 15 
U.S.C. §§ 1171-1178, and that the corporate plaintiffs be 
permitted to continue doing business as heretofore con- 
ducted. 


3. That a declaratory judgment be issued determining 
that the Act of January 2, 1951, as amended, is unconstitu- 
tional and that the operations of the plaintiffs in manu- 
facturing or dealing in coin-operated amusement machines 
are not within the scope of said Act, and that it shall not 
be unlawful for the plaintiffs to transport in interstate 
commerce any coin-operated amusement machine manufac- 
tured, sold or dealt in by the plaintiffs into any State which 
has declared by statute or otherwise that such a machine 
is not a gambling device, or has enacted a statute licensing 
the use and operation thereof. 


4, That the Court grant to the plaintiffs such other addi- 
tional relief to which they may be entitled. 


Hocan & Hartson 
By /s/ Paul R. Connolly 
Paut R. Connouiy 
/s/ John J. Ross 

Joun J. Ross 
Attorneys for Plaintiffs 
800 Colorado Building 
Washington 5, D. C. 

Of Counsel: 


Murtaugh & Nelson 
111 W. Jackson Blvd. 
Chicago 4, Ilinois 
For plaintiffs Lion, Bally 
and Moloney 


Wyatt & Jones 
501 Keyser Building 
Baltimore 2, Maryland 
For plaintiffs 
State Sales and Weisman 


15 
VERIFICATION 


Raymond T. Moloney, being first duly sworn, deposes and 
says that he is the President of the corporate plaintiffs Lion 
Manufacturing Corporation and Bally Manufacturing Com- 
pany; that he has read the foregoing complaint attached 
to this verification and that the matters and things therein 
recited as applicable to himself and to the plaintiffs Lion 
Manufacturing Corporation and Bally Manufacturing Com- 
pany are true and correct to the best of his knowledge, in- 
formation and belief, and he further deposes and says 
that by virtue of his position as President and resolutions 
of the corporate Boards of Directors he is authorized to 
execute and verify this complaint on behalf of the aforesaid 
corporate plaintiffs. 


/s/ Raymond T. Moloney 
Raymonp T. Moroney 
Individually and as President of 
Lion Manufacturing Corporation and 
Bally Manufacturing Company 


Subscribed and sworn to before me this 12th day of 
December, 1962. 


Notary Public 


Samuel A. Weisman, being first duly sworn, deposes and 
says that he is the President of the corporate plaintiff State 
Sales and Service Corporation; that he has read the fore- 
going complaint attached to this verification and that the 
matters and things therein recited as applicable to himself 
individually and to State Sales and Service Corporation 
are true and correct to the best of his knowledge, informa- 
tion and belief, and he does further depose and say that 
by virtue of his official position he is authorized to execute 
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and verify this complaint on behalf of State Sales and 
Service Corporation. 


/s/ Samuel A. Weisman 
Samuret A. WEISMAN 
Individually and as President of 
State Sales and Service Corporation 


Subscribed and sworn to before me this 12th day of 
December, 1962. 


—————————————— 


Notary Public 


[Filed December 14, 1962] 
Motion for Temporary Restraining Order 


Come now the plaintiffs, Lion Manufacturing Corpora- 
tion, Bally Manufacturing Co., Raymond T. Moloney, State 


Sales and Service Corporation, and Samuel A. Weisman, 
by their attorneys, and move the Court, pursuant to 28 
U.S.C. § 2284 (3) and Rule 65 F.R.C.P. for a temporary 
restraining order, restraining and enjoining the defendant, 
Robert F. Kennedy, as Attorney General of the United 
States, and all those acting under or pursuant to his au- 
thority, from enforcing or executing the Act of January 
2, 1951, as amended by the Act of October 18, 1962, 15 
U.S.C. $$ 1171-1178, until such time as the three judge 
district court, convened under 28 U.S.C. §§ 2282, 2284 shall 
have heard and determined the plaintiffs’ application for 
a preliminary injunction as prayed for in the complaint, 
against the plaintiffs, their agents, servants or employees, 
or any other person on account of their transactions with 
the plaintiffs or any of them by reason of the manufacture, 
sale, purchase, repair, reconditioning and transportation 
in intrastate, interstate and foreign commerce of coin-oper- 
ated amusement machines which make no payment of 
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money, property or other thing of value to the operator or 
player of such a machine, and which have been heretofore 
freely and lawfully manufactured, sold, purchased, re- 
paired, reconditioned and transported in commerce by the 
corporate plaintiffs, and for reason therefor say as follows: 


1. The corporate plaintiffs will, on and after December 
17, 1962, suffer immediate and irreparable injury and dam- 
age, as disclosed in the affidavits of William T. O’Donnell 
and Samuel A. Weisman, attached hereto as Exhibits I 
and II, respectively, and incorporated herein by reference. 


2. The plaintiffs have no other or adequate remedy at 
law or otherwise. 


3. Unless the relief requested in this motion is granted, 
plaintiffs must either terminate on December 17, 1962 from 
business activities or suffer the threat of severe criminal 
penalties. 


4. The Act of January 2, 1951 as amended by the Act of 
October 18, 1962, 15 U.S.C. §§ 1171-1178 is vague, indefinite 
and uncertain as applied to the plaintiffs’ business activi- 
ties and furnished no adequate or clear standard of whether 
a continuance of their current business activity will, on 
and after December 17, 1962, be criminal in nature, and as 
a consequence the said Acts are unconstitutional and void 
as applied to them. 


5. Even the legislative history of the aforesaid Acts of 
Congress demonstrates the indefiniteness, uncertainty and 
vagueness of these Acts as applied to the plaintiffs, and 
reflects serious doubts as to the constitutionality of these 
Acts as applied to the plaintiffs, 


6. The necessary three judge district court which must 
be convened to consider and hear the plaintiffs’ allegations, 
cannot statutorily hold a hearing on the matters raised in 
the complaint until the passage of several days after the 
effective date of the amending Act of October 18, 1962 and, 
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as a consequence, unless this motion for a temporary re- 
straining order is granted, continuance of the plaintiffs’ 
business will be threatened with criminal penalties. 


7. The issuance and effectiveness of this order will neither 
adversely affect the public interest nor cause the defendant 
to suffer any injury or damage, but will simply maintain 
the status quo pending an orderly resolution and disposi- 
tion of serious legal questions of great moment to the 
plaintiffs. 


Hocan & Hartson 


By /s/ Paul R. Connolly 
Pau R. ConnoLiy 
/s/ John J. Ross 
Joun J. Ross 
Attorneys for Plaintiffs 
800 Colorado Building 
Washington 5, D. C. 


Of Counsel: 
Murtaugh & Nelson 
111 W. Jackson Blvd. 
Chicago 4, Illinois 
For plaintiffs, Lion, Bally 
and Moloney 


Wyatt & Jones 

501 Keyser Building 

Baltimore 2, Maryland 
For plaintiffs State 
Sales and Weisman 


Deniep. Marraew F. McGuire, Judge, USDC DC 
Dec. 14, 1962. 
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[Filed December 14, 1962] 
EXHIBIT I 


Affidavit in Support of Application for Temporary Restraining 
Order in the Above Entitled Cause 


William T. O’Donnell, being first duly sworn on oath, 
deposes and says that he is the General Sales Manager of 
the Lion Manufacturing Corporation (hereinafter referred 
to as Lion) and the Bally Manufacturing Company (here- 
inafter referred to as Bally), both of Chicago, Illinois, two 
of the plaintiffs in the above entitled cause. That this aff- 
davit is in support of the application for a temporary 
restraining order against the enforcement of the Act of 
January 2, 1951, 64 Stat. 1134, as amended by the Act of 
October 18, 1962, 76 Stat. 1075, 15 U.S.C. §§ 1171-1178, 
which Act as amended becomes effective on December 17, 
1962; that the affiant has been employed by Lion and Bally 
since January 1, 1946, and has been General Sales Manager 
since 1950, and has full knowledge of all facts and state- 
ments contained in this affidavit, which are true in substance 
and in fact. 


Affiant further deposes and says that unless the enforce- 
ment of such act is restrained the following losses will 
result: 


1. The plaintiffs Lion and Bally will suffer a virtual 
cessation of business on or about the effective date of such 
Act as aforesaid on December 17, 1962. 


2. 600 union employees, of Lion and Bally, 3714% of 
whom have been employed for over ten years; 20% of 
whom have been employed for over fifteen years, and 36% 
of whom have been employed for between five and nine 
years, will necessarily have to be laid off on or about 
December 17, 1962. Upon being compelled to lay off the 
aforesaid employees, for lack of work, plaintiffs Lion and 
Bally will lose their investment in the training given to 
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such employees, and will find it extremely difficult to rehire 
these employees or retrain new employees. 


3. Valuable machinery and equipment owned by the 
plaintiff Lion in the approximate value of $700,000 will 
stand idle and not be used for any purpose whatsoever. 
Tools, dies and jigs having an additional replacement value 
of many hundreds of thousands of dollars will be unsuit- 
able for other uses. 


4. The distributor organization comprising approxi- 
mately 50 distributors throughout the United States and 
other countries, which has been created, expanded and pre- 
served by the plaintiffs for a period of more than 30 years, 
will disintegrate. 


5. The plaintiffs have enjoyed a volume of sales of ap- 
proximately three quarters of a million dollars per month 
during the past 11 months and as of the effective date of 
the law as amended, such sale volume will largely disappear. 


6. The plaintiffs presently have outstanding and uncol- 
lected accounts receivable in the approximate amount of 
$1,750,000 due and owing from the aforesaid 50 distribu- 
tors, and by reason of the cessation of business by plaintiffs 
and the inevitable disintegration of the distributor organi- 
zation, there will be great difficulty in securing collection of 
the aforesaid accounts receivable and great losses will be 
sustained. 


/s/ William T. O’Donnell 
Wuuus T. O’DonNELL 


Subscribed and sworn to before me this 12th day of 
December, 1962. 


/s/ Josephine Calderone 
Notary Public 


My Commission expires 9/30/65. 
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[Filed December 14, 1962] 
EXHIBIT II 


Affidavit in Support of Application for Temporary Restraining 
Order in the Above Entitled Cause 

Samuel A. Weisman, being first duly sworn on oath, de- 
poses and says that he is the President of State Sales and 
Service Corporation (hereinafter referred to as State 
Sales), of Baltimore, Maryland, one of the plaintiffs in 
the above entitled cause. That this affidavit is in support 
of the application for a temporary restraining order against 
the enforcement of the Act of January 2, 1951, 64 Stat. 
1134, as amended by the Act of October 18, 1962, 76 Stat. 
1075, 15 U.S.C. $$ 1171-1178, which Act as amended be- 
comes effective on December 17, 1962. That the affiant has 
been engaged in the coin machine business for over 20 
years and has been President of State Sales since its in- 
ception in 1960 and has full knowledge of all facts and 
statements contained in this affidavit, which are true in 
substance and in fact. 


Affiant further deposes and says that unless the enforce- 
ment of such act is restrained the following losses will 
result: 


1. The plaintiff State Sales will be unable to obtain for 
distribution coin-operated amusement machines from manu- 
facturers of such machines located outside the state of 
Maryland, after December 17, 1962, and will be unable to 
continue in business without such sources of supply. 


2. When the current inventory of approximately 12 coin- 
operated amusement machines are sold, plaintiff State Sales 
will be compelled to lay off the majority of its employees. 
That upon being compelled to lay off the aforesaid em- 
ployees, for lack of work, plaintiff State Sales will lose 
its investment in the training given to such employees, and 
will find it extremely difficult to rehire these employees or 
retrain new employees. 
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3. That the business and sale relationships established 
throughout the United States and other countries, which 
have been created, expanded and preserved by the plaintiff 
State Sales and affiant individually for a period of more 
than 20 years, will disintegrate. 


4. That the plaintiff State Sales has enjoyed a volume 
of sales of approximately $290,000 during the fiscal year 
ending January 1, 1962, and as of the effective date of the 
law as amended, such sale volume will largely disappear. 


5. The plaintiff State Sales presently has outstanding 
and uncollected accounts receivable in the approximate 
amount of $30,000 due and owing from its customers, and 
that because of the cessation of business by plaintiff State 
Sales and the inevitable disintegration of its business and 
sales, there will be great difficulty in securing collection 
of some of the aforesaid accounts receivable and great 
losses will be sustained. 


6. The plaintiff State Sales, and affiant individually have 


endorsed with recourse, certain finance papers relating to 
the sale of equipment made by plaintiff State Sales and 
substantial losses may be suffered because of such con- 
tingent liability should plaintiff State Sales be unable to 
continue in business. 


/s/ Samuel A. Weisman 
Samvuet A. WEISMAN 


Subscribed and sworn to before me this 12th day of 
December, 1962. 


/s/ Josephine Calderone 
Notary Public 


My Commission expires 9/20/65. 


23 
[Filed December 17, 1962] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 17,484 


Lion MaNvuFACTURING CORPORATION 
Batty Manvracrurinec Company 
Raymonp T. Moroney 
Srate SALes AND SERVICE CoRPORATION 
and 
Samvuet A. WEISMAN 
Appellants 


vs. 


Rosert F. Kennepy, Attorney General 
of the United States 
Appellee 


Motion for a Stay Pending Appeal 


Come now the appellants and move the Court, pursuant 
to Rule 11 of the Rules of this Court, Rules 62 (c), (g), 
F.R.C.P. and 28 U.S.C. $1651, to stay the appellee, the 
Attorney General of the United States, and those acting 
under and pursuant to his authority, from enforcing or 
executing the Act of January 2, 1951, as amended by the 
Act of October 18, 1962, 15 U.S.C. § 1171-1178, against the 
appellants, their agents, servants or employees, or any 
other person on account of their transactions with the ap- 
pellants or any of them by reason of the manufacture, sale, 
purchase, repair, reconditioning and transportation in in- 
trastate, interstate and foreign commerce of coin-operated 
amusement machines which make no payment of money, 
property or other thing of value to the operator or player 
of such machine and which have been heretofore freely 
and lawfully manufactured, sold, purchased, repaired, re- 
conditioned and transported in commerce by the corporate 
appellants, until such time as this Court shall have heard 
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and determined the appellants’ appeal from a denial by 
the District Court of their motion for a temporary restrain- 
ing order, or until such sooner time as a three judge District 
Court, convened pursuant to 28 U.S.C. § 2282, 2284, shall 
have heard and determined appellants’ application for a 
preliminary injunction as prayed for in their complaint 
and for reason therefor reasserts those matters which are 
set forth in the verified complaint, the motion for a tem- 
porary restraining order and exhibits thereto, filed in the 
District Court, copies of which are attached to this motion. 


/s/ Paul R. Connolly 
Pau R. Connouiy 
/s/ John J. Ross 
Joun J. Ross 
Attorneys for Appellants 
800 Colorado Building 
Washington 5, D. C. 


25 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1962 
No. 17,484 


Lion Manvuracturinc Corporation 
Batty Manuracrurine Company 
Raymonp T. Motoney 
Srare Sates anp SERVICE CoRPORATION 
and Samvuet A. WEISMAN, 
Appellants, 


v. 
Rosert F’. Kenwnepy, Appellee. 


Before: Wilber K. Miller, and Fahy, Circuit Judges 
and Bell, Circuit Judge of the Fourth Circuit, 
sitting by designation. 

Order 


This case came on for consideration on appellants’ motion 


for stay pending appeal, and was argued by counsel. Upon 
consideration whereof, it is 


Orperep by the court that the motion is hereby denied. 


Per Curiam. 
Dated: Dec. 17 1962 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 17,484 


Lion Manuracturinc Corporation, et al. 
Appellants 


vs. 


Rozert F. Kennepy, Attorney General 
of the United States 
Appellee 


Apprat From THE Unirep States District Court 
FOR THE DistRicT oF COLUMBIA 


Agreement of Dismissal 


It is hereby agreed by the parties hereto that the above 
entitled cause be dismissed under Rule 21, and the Clerk 
is hereby directed to enter the cause dismissed and that 
he transmit a certified copy of this agreement to the Clerk 
of the United States District Court for the District of 
Columbia. 


/s/ Paul R. Connolly 
Pau R. ConnoLiy 
Attorney for Appellants 
800 Colorado Building 
Washington 5, D. C. 


/s/ Frank Q. Nebeker 
Assistant United States Attorney 
Attorney for Appellee 
United States Courthouse 
Washington 1, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3891-62 


Lion ManvracturinG Corporation, et al. 
Plaintiffs 


vs. 


Rozert F. Kennepy, Attorney General 
of the United States 
Defendant 


Motion for a Preliminary Injunction and for the Convening of 
a Three Judge Court Pursuant to 28 U.S.C. §§ 2282, 2284 


Come now the plaintiffs, by their attorneys, and move 
the Court to order a preliminary injunction restraining 
the defendant, and all those acting under or pursuant to 
his authority, from enforcing or executing the Act of Jan- 
uary 2, 1951, as amended by the Act of October 18, 1962, 
15 U.S.C. §§ 1171-1178, against the plaintiffs, their agents, 
servants or employees, or any other person, on account of 
their transaction with the plaintiffs or any of them by 
reason of the manufacture, sale, purchase, repair, recon- 
ditioning and transportation in intrastate, interstate and 
foreign commerce of coin-operated amusement machines 
which make no payment of money, property or other thing 
of value to the operator or player of such machine, and 
which have been until December 17, 1962, freely and law- 
fully manufactured, sold, purchased, repaired, recondi- 
tioned and transported in commerce by the corporate plain- 
tiffs; and the plaintiffs further move the Court to convene, 
under 28 U.S.C. §§ 2282, 2284, a three judge District Court, 
and as reason for both motions say that the Act of January 
2, 1951, as amended by the Act of October 18, 1962, 15 
U.S.C. §§1171-1178, is repugnant to the Constitution of 
the United States in that the devices proscribed from inter- 
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state commerce are not sufficiently defined; the language 
of the Act is vague, indefinite and uncertain, and as a con- 
sequence constitutes an immediate threat to the liberty 
and property of the plaintiffs without affording them due 
process of law, and that the said Acts, as applied to the 
individual plaintiffs, deny them their rights under the 5th 
Amendment of the Constitution of the United States, and 
especially the privilege against self incrimination guar- 
anteed to them therein, and that the plaintiffs will suffer 
grievous and irreparable harm unless the defendant, and 
those acting under and pursuant to his authority, are pre- 
liminarily enjoined as requested, all as more fully appears 
in the memorandum of points and authorities attached 
hereto and made a part hereof. 


Hocan & Hartson 


By 
Paut R. Conroy 
Joun J. Ross 
Attorneys for Plaintiffs 
800 Colorado Building 
Washington 5, D. C. 


[Filed December 20, 1962] 
Civil Action No. 3891-62 


Memorandum of Points and Authorities in Support of Motion 
for a Preliminary Injunction and for the Convening of a 
Three Judge Court Pursuant to 28 U.S.C. §§ 2282, 2284 


SraTEMENT OF THE CasE 


The corporate plaintiffs, as disclosed in the verified com- 
plaint, in one or more respects, manufacture, sell, buy, 
repair, recondition and transport in intrastate, interstate 
and foreign commerce coin-operated amusement machines 
which do not award the ultimate player any money, prop- 
erty or thing of value. They are manufactured, however, 
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to award the successful player free games. Presumably 
in some hands, in some locations, they are capable of being 
used for gambling purposes. 


By virtue of the Act of October 18, 1962, amending the 
Act of January 2, 1951, 15 U.S.C. §§ 1171-1178, the busi- 
ness conducted by the corporate plaintiffs, under the con- 
trol of the individual plaintiffs, has been placed in jeop- 
ardy. The aforesaid Acts prohibit the transportation in 
interstate commerce of ‘‘any gambling device’’, except- 
ing the transporation of ‘‘any gambling device into any 
State in which the transported gambling device is spe- 
cifically enumerated as lawful in a statute of that State.’’ 


The term ‘‘gambling device’’ as defined in Section 1(a) 
of the amending statute is as follows: 


(2) any other machine or mechanical device (includ- 
ing, but not limited to, roulette wheels and similar de- 
vices) designed and manufactured primarily for use 
in connection with gambling, and (A) which when oper- 
ated may deliver, as the result of the application of an 
element of chance, any money or property, or (B) by 
the operation of which a person may become entitled 
to receive, as the result of the application of an element 
of chance, any money or property; or 


(3) any subassembly or essential part intended to 
be used in connection with any such machine or me- 
chanical device, but which is not attached to any such 
machine or mechanical device as a constituent part. 


In addition, Section 4 provides that all packages of 
‘gambling devices’? shall be appropriately labeled and, 
Section 7 states: ‘‘Any gambling device transported, de- 
livered, shipped, manufactured, reconditioned, repaired, 
sold, disposed of, received, possessed or used in violation 
of the provisions of this Act shall be seized and forfeited 
to the United States.’? Severe criminal penalties are pro- 
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vided in Section 6. Furthermore, Section 3 provides that 
“Jt shall be unlawful for any person engaged in the busi- 
ness of manufacturing gambling devices, if the activities 
of such business in any way affect interstate or foreign 
commerce, to manufacture any gambling device .. . unless 

. . such person has registered with the Attorney General 
under this subsection, regardless of whether such device 
ever enters interstate or foreign commerce.’’ Section 3 
furthermore requires registration ‘‘for any person .. - in 
the business of repairing, reconditioning, buying, selling, 
leasing, using, or making available for use by others any 
gambling device’’ if such person knows that the device has 
either been or will be shipped in interstate commerce, un- 
less such person has first registered with the Attorney Gen- 
eral. Detailed record keeping is required in addition to 
registration, and such records must be kept in a known 
available place for inspection by agents of the Federal 
Bureau of Investigation. 


Tur LANGUAGE OF THE LEGISLATION Is VaGuE AND UNCERTAIN 


The plaintiffs first claim that the Act of January 2, 1951, 
as amended by the Act of October 18, 1962, is constitution- 
ally vague, indefinite and uncertain as applied to them, and 
as a consequence should not be enforced against them. The 
plaintiffs do not and cannot know with definiteness and cer- 
tainty what is meant by the language ‘designed and manu- 
factured primarily for use in connection with gambling.”’ 
Section 1 (a) (2). Is the burden upon the government to 
establish a prime specific mental intention on the part of 
the one who designs and manufactures the machine, or is 
‘primarily’? to be determined by the use to which the 
machine is put, or by the character and reputation of the 
purchaser, or by the physical design and arrangement of 
the machine per se. In brief, the plaintiffs say they cannot 
judge from the language of the statute the manner in which 
a. determination is to be made that a given machine is ‘‘de- 
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signed and manufactured primarily for use in connection 
with gambling.’’ 


Neither can they determine with any degree of certainty 
or definiteness the manner in which it will be determined 
that by the operation of a given machine ‘‘a person may 
become entitled to receive, as the result of the application 
of an element of chance, any money or property.’’ 


Lion manufactures and Bally sells and State Sales dis- 
tributes for sale coin-operated amusement devices of var- 
ious kinds, among which are pinball games, shuffle-bowl, 
bowling games, baseball games, hockey games, and various 
gun or target games which are actuated by the insertion 
of a coin and which, when played, are capable, by combining 
elements of skill and chance, of accumulating a score which, 
if sufficient, will entitle the player to one or more free 
games. 


Additionally, the corporate plaintiffs deal in subassem- 
blies and parts, most of which are interchangeable among 
various coin-operated devices. Many are even capable of 
being employed in vending machines and music boxes. 
These plaintiffs are incapable of knowing and understand- 
ing what is meant by the statutory language defining a 
gambling device as including ‘‘any subassembly or essential 
part intended to be used in connection with any such ma- 
chine or mechanical device but which is not attached to 
such machine or mechanical device as a constituent part.’’ 
They contend that the ordinary conscientious person cannot 
determine from such language whether the word ‘‘in- 
tended”’ in Section 1 (a) (3) refers to the intention of the 
seller or the buyer and whether the intention is to be 
determined from the nature of the subassembly or part 
viewed objectively, or from the character or reputation of 
the person to whom it is sold, or from the manner in which 
it is ultimately used. 


As a consequence, the corporate plaintiffs cannot freely 
engage in the trade for which their businesses are designed, 
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plants equipped and employees trained, without incurring 
the risk of subjecting themselves to severe criminal penal- 
ties. Rather than risk these criminal penalties, the cor- 
porate plaintiffs have accepted the choice of terminating 
their businesses in interstate commerce. 


Although Section 2 excludes the transportation ‘‘in inter- 
state or foreign commerce [of] any gambling device into 
any State in which transported gambling device is spe- 
cifically enumerated as lawful in the statute of that State,’’ 
an ambiguity arises by virtue of the great variety in the 
State laws pertaining to this subject. 


First of all it is difficult to know what is meant by the 
term ‘‘specifically enumerated.”’ Does it mean that the 
particular device shipped must be specifically named in a 
State statute, or is a generic definition sufficient?? Is a 
State statute which excludes from the operation of State 
gambling laws a coin-operated mechanical device, which 
awards nothing but free plays, a sufficient ‘‘specifie enu- 
meration’’ so as to make transportation into such State 
lawful, or if a pinball machine is the object of transporta- 
tion, must the State statute specifically name the machine 
as a ‘pinball machine?’ Or does “‘snecifically enumer- 
ated’? mean that since there are in fact endless varieties 
of pinball machines the particular device must be described 
in the statute? 


Furthermore, other ambiguities arise. Is a State statute 
which makes a coin-operated device which awards free 


1B.g. Oregon Statutes, § 320.010 (2) (a) provides for a tax 
«|. On every coin-in-slot operated device designed to be played 
for amusement or replay . . .””; Virginia Code, § 18.1-329, which 
provides in pertinent part: “‘... provided that no machine or 
device which operates on the nickel-in-the-slot principle and which 
returns to the user nothing more than additional chances or rights 
to use such machine shall be deemed [a gambling device].”’ 


2 E.g. Illinois Rev. Stat. (1961), Ch. 38, § 28-2. 
3 See S. C. Stat., Ch. 5, Sec. 621 which uses the term ‘‘pin table.”’ 
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plays illegal, unless licensed, a case within the exemption?* 
Maryland poses a particularly apposite situation which has 
an impact on any business which Lion and Bally may do 
with State Sales. Maryland Code, Art. 56, §§18, 19, 20 
and 20 (a), defines a ‘‘free play pinball machine”’ and pro- 
vides that the maintenance, operation and possession of 
such machines are lawful ‘‘when such machines are duly 
licensed.’’ The statutes provide, however, that their pro- 
visions shall apply only to ten (10) counties and Baltimore 
City. 


The question naturally arises as to whether a State 
statute so limited in application is ‘‘a statute of that State’’ 
within the meaning of Section 2.° 


As originally introduced, the Act of October 18, 1962, 
which was 8.1658, 87th Cong. 1st Sess., contained a pro- 
vision permitting the Attorney General ‘‘to make and en- 
force such regulations as may in his judgment be necessary 
to carry out the purposes of this Act....’’ H.R. 2024, 87 


Cong. 1st Sess. contained the same language. However, the 
section was deleted in conference after many observations 
had been made in the course of the hearings that it granted 
too much authority to the Attorney General.° However, as 
a consequence of its deletion, the statute is left with the 
vague and uncertain language which makes its application 
to specific machines difficult to determine. 


THE UNCONSTITUTIONALITY OF THE ACT 


Tt is now well settled law that a criminal statute which 
is vague, indefinite and uncertain, is unconstitutional and 


4 E.g. Maine Statutes, Ch. 100, § 68-A, 68-B. 


5 In his testimony before the House of Representatives, the Attor- 
ney General took the position that it was not. See Hearings before 
Committee on Interstate and Foreign Commerce, House of Repre- 
sentatives, 87 Cong., 2nd Sess. on H.R. 3024, H.R. 8410 and S. 1658. 


6 See Conference Report No. 2319, 87th Cong. 2nd Sess,; 18 U.S. 
Code Cong. & Adm. News (1962) 5284. 
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void as offensive to due process of law. The principle is 
best expressed in Connally v. General Construction Co., 
269 U.S. 385, 391 (1925) ; ‘*... a statute which either forbids 
or requires the doing of an act in terms so vague that men 
of common intelligence must necessarily guess at its mean- 
ing and differ as to its application, violates the first essen- 
tial of due process of law.’’ In Lanzetta v. New Jersey, 306 
U.S. 451, 453 (1939) the Supreme Court stated: 


‘6. No one may be required at peril of life, liberty or 
property to speculate as to meaning of penal statutes. 
All are entitled to be informed as to what the state 
commands or forbids.”’ 


The eases are collected in a very well reasoned opinion 
written by Judge Holtzoff as a member of a three judge 
district court considering the constitutionality of the Fed- 
eral Regulation of Lobbying Act, 2 U.S.C. §§ 261-270, in 
National Association of Manufacturers v. McGrath, 103 F. 


Supp. 510 (D. D.C. 1952). That statute required a filing 
of certain registrations and accounts by persons within 
the ambit of the Act. 2 U.S.C. $ 266 stated: 


“The provisions of this chapter shall apply to any 
person [with certain exceptions] who by himself, or 
through any agent or employee or other person in any 
manner whatsoever, directly or indirectly, solicits, col- 
lects or receives money or other thing of value to be 
used principally to aid or the principal purpose of 
which person is to aid in the accomplishment of any 
of the following purposes: 


‘<(a) the passage or defeat of any legislation by the 
Congress of the United States. 


““(b) To influence, directly or indirectly, the pas- 
sage or defeat of any legislation by the Congress of 
the United States.’? (Emphasis supplied) 
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In reviewing many precedents’ establishing ‘‘a funda- 
mental principle in our Constitutional system’? that ‘“‘a 
criminal statute must define the crime with sufficient pre- 
cision and formulate an ascertainable standard of guilt, 
in order that any person may be able to determine whether 


T Among these is the important decision of the Supreme Court in 
Winters v. New York, 333 U.S. 507 (1948). The New York Penal 
Law made it a crime to print, sell, distribute, etc. ‘‘any book... 
or other printed paper devoted to the publication, and principally 
made wp of criminal news, police reports or accounts of criminal 
deeds, or pictures, or stories of deeds of bloodshed, lust or crime; 

..”? (Emphasis supplied). This State statute was struck down as 
unconstitutionally vague, and in the course of its opinion the Su- 
preme Court said, 333 U.S. at 515: ‘‘The standards of certainty in 
statutes punishing for offenses is higher than in those depending 
primarily upon civil sanction for enforcement. The crime ‘must be 
defined with appropriate definiteness.’ Cantwell v. Connecticut, 
310 U.S. 296; Pierce v. United States, 314 U.S. 306, 311. There 
must be ascertainable standards of guilt. Men of common intelli- 
gence cannot be required to guess at the meaning of the enactment. 
The vagueness may be from uncertainty in regard to persons within 
the scope of the act, Lanzetta v. New Jersey, 306 U.S. 451, or in 
regard to the applicable tests to ascertain guilt.’? (Emphasis sup- 
plied). The State statute had been construed and restricted by the 
New York Court of Appeals to prohibit only such a ‘‘massing’’ as 
to have a tendency to incite to crime. Even so restricted, the Su- 
preme Court found ‘‘the specification of publications, prohibited 
from distribution, too uncertain and indefinite to justify the con- 
viction of this petitioner. Even though all detective tales and 
treatises on criminology are not forbidden, and though publications 
made up of criminal deeds not characterized by bloodshed or lust 
are omitted from the interpretation of the Court of Appeals, we 
think fair use of collections of pictures and stories would be inter- 
dicted because of the utter impossibility of the actor or the trier to 
know where this new standard of guilt would draw the line be- 
tween the allowable and the forbidden publications. No intent or 
purpose is required—no indecency or obscenity in any sense here- 
tofore known to the law. ‘So massed as to incite to crime’ can 
become meaningful only by concrete instances. This one example 
is not enough. The clause proposes to punish the printing and cir- 
culation of publications that courts or juries may think influence 
generally persons to commit crimes of violence against the person. 
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any action, or failure to act, is prohibited’’ the Court 
stated, 103 F. Supp. at 514: 


‘Applying the foregoing doctrine to the instant 
case, the conclusion is inescapable that Sections 303 
to 307 are invalid. The clause, ‘to influence, directly 
or indirectly, the passage or defeat of any legislation 
by the Congress’ is manifestly too indefinite and vague 
to constitute an ascertainable standard of guilt .... 


“The statement found in a prior clause of Section 
307 to the effect that its provisions apply to certain 
persons whose principal purpose is to aid in the accom- 
plishment of the enumerated objectives, is likewise sub- 
ject to the same criticism. 


‘¢What is meant by ‘principal purpose’? Is the term 
‘principal’ used as distinguished from ‘incidental’? 
May a person have a number of principal purposes? 
Or is the term used as meaning the ‘chief’ purpose of 
a person’s activities? When does a purpose become 
principal and when does it cease to be such? The Act 
contains no definition of that term. 


“‘We conclude that Sections 303 to 307, inclusive, 
are invalid as contravening the due process clause of 


the Fifth Amendment in failing to define the offense 
with sufficient precision and to set forth an ascertain- 
able standard of guilt.”’ 


Many of the same observations can be made with respect 
to the Act of October 18, 1962. What is meant by ‘‘designed 


No conspiracy to commit a crime is required. See Musser v. Utah, 
333 U.S. 95. It is not an effective notice of new crime. The clause 
has no technical or common law meaning.’’ 333 U.S. at 519. By 
the same token the phrase in the present Act, ‘‘designed and manu- 
factured primarily in connection with gambling”’ is also uncertain. 
However convenient the use of the word ‘‘primarily’’ may be for 
the legislative draftsman, in a criminal statute it falls short of the 
constitutional requirement for precision. 
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and manufactured primarily for gambling purposes’’? 
What is meant by ‘‘primarily’’? Is ‘‘primarily’’ to be dis- 
tinguished from incidentally or secondarily? Does it mean 
the chief purpose? What of coincident or co-equal pur- 
poses? Is there a question of degree or percentage of pur- 
pose? May there be more than one principal purpose? Is 
‘‘primarily’? to be determined by an observation of the 
particular machine as an objective standard? Is it to be 
determined by proof of a specific mens rea? Is it to be 
determined by the use to which the machine is put after 
shipment in interstate commerce; or is it to be determined 
by the character and reputation of those to whom it is sold? 
The statute gives no definition of the word ‘‘primarily’’ 
nor is there any indication as to how it will be ascertained 
in a given criminal case. The broad reach of this language 
is recognized by the Attorney General in his testimony he- 
fore the House of Representatives. At one point he stated: 


“The burden of proof in court is going to be on 
the United States. It is not going to be up to just the 
Attorney General to make the determination. We might 
bring a case, but ultimately it is going to be up to the 
courts to make a decision. 


* *. * * * * * * * 


It will be incumbent upon the Government to prove 
that a particular machine was manufactured primarily 
for the purpose of gambling. I think that is a heavy 
burden of proof and is a protection for the individual. 
But I think it is broad enough because the facts war- 
rant it.’’ See Hearings, supra, pp. 20-22.8 


8In a letter to Chairman Oren Harris on March 19, 1962, the 
Attorney General stated: Appendix C to House Rep. No. 1828, 
87th Cong. 2nd Sess.; 18 U.S. Code Cong. & Adm. News (1962) 
5281. 
‘*As I stated in a previous letter I am of the view that the 
operative words in this proposed definition are ‘designed and 
manufactured primarily for use in connection with gambling.’ 
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The difficulty, however, is that an individual is entitled 
to know with some reasonable degree of precision that 
the product which he ships in interstate commerce is for- 
bidden before the shipment is made. The Constitution pro- 
hibits the Government from imposing a risk upon his 
liberty after the fact by decision in a specific case before 
a particular judge and jury. 


The problem is difficult since it is unquestionably true 
that many articles of commerce, ranging from playing 
ecards to bibles, are capable of being used for gambling 
purposes. The ingenuity of the gambling mind is fabled. 
However difficult may be the task of the statutory drafts- 
man, the Constitution forbids vagueness and generality, 
especially in a field where precision is important and neces- 
sary. Coin-operated devices, such as made and traded by 
the plaintiffs, are not per se gambling devices. To a large 
extent it is the use to which they are put that determines 
their evil character. The statute in question does not make 
such a distinction. 


The Attorney General in testifying before the House of 
Representatives seemed to possess a conviction that a 
determination could be made as to whether a particular 
machine was a gambling device or not. Being questioned 
by a member of the committee, the following question was 
put to him: 


i 


We believe that this is a definitive standard and that it does 
not vest in the law enforcement officer any discretion as to 
whether a particular device is or is not covered by the statute. 
The standard is not whether a machine can be used for gam- 
bling purposes nor whether wagers can be placed on the out- 
come of the game played on the machine, but rather whether 
the machine itself was designed and manufactured so that 
gambling constituted its primary reason for existence. This is 
a standard which permits evaluation on a purely objective 
basis and is, furthermore, a standard which is intelligible to, 
and which can be applied by, any reasonable individual.’’ 


This letter, however, merely substitutes one vague expression for 
another. 
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“‘Mr. Attorney General do I understand there are two 
types of this pinball machine manufactured, one for 
amusement only and the other for gambling? 


Mr. Kennedy: Yes, there are.”’ See Hearings, supra, 
p. 14. 


The Attorney General attempted to explain his view of 
what constituted a gambling device: 


“Tf there is a mechanism within the machine that makes 
the determination of how many free games have been 
paid for, if you have a button or knob where all the 
free games can be released and you collect your money, 
if those kinds of mechanism are within the machine, 
that is an indication that it is a gambling machine. 


“Tf it does not have that kind of mechanism even 
though it might have free games, we wouldn’t consider 
it a gambling machine. If it has a mechanism where 
you can change the odds by putting more money in, 


so if it has a mechanism where you increase the number 
of balls that you can play with, these factors are what 
we would consider in determining whether it was a 
gambling mechanism or not.’’ See Hearings, supra, 
p. 20. 


The difficulty arises, however, that the Attorney Gen- 
eral’s standards of what constitute a gambling machine 
were not written into the statute and his power to define 
them by regulation has been deleted from the statute. 


The language of § (1) (a) (3) of the Act of January 2, 
1951, as amended by the Act of October 18, 1962, defines 
a gambling device as including ‘‘any subassembly or essen- 
tial part intended to be used in connection with [the fore- 
going machines].”’ 


The plaintiff corporations have freely dealt in subas- 
semblies and parts. The parts of most machines are inter- 
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changeable and are applicable as well to vending machines. 
The statute does not inform the industry which is to be 
regulated as to how the word ‘“‘intended”’ in § (1) (a) (3) 
is to be determined. Is the intention that of the buyer or 
seller? Is the intention to be determined from the nature 
of the machine into which the subassembly or essential 
part eventually finds its way? Is the intention to be deter- 
mined simply by an observation of the subassembly or part 
itself, or is it to be determined from the character or 
reputation of the person to whom the article is to be sold? 
Is the manufacturer or distributor to obtain a statement 
from the buyer of his purpose as a condition precedent 
to selling it, and is the manufacturer or distributor to be 
held criminally liable if the representation is not so? Or is 
the criminality of the manufacturer and distributor to be 
determined by what some jury later thinks he should have 
known when the sale was made? 


The variety of state legislation legalizing, in one respect 
or another, coin-operated amusement devices is as various 


as the ingenuity of independent state legislatures can make 
them. Attached to this memorandum are extracts from the 
statutes of fourteen (14) States. Each differs in the ap- 
proach taken toward machines of the type manufactured, 
sold and distributed by the corporate plaintiffs. By virtue 
of their variety, these corporate plaintiffs cannot know 
the meaning of the words contained in the exception to 
Section (2) exempting from its prohibitions the trans- 
portation into a State ‘in which the transported gambling 
device is specifically enumerated as lawful in a statute of 
that State.’? Are they lawful if prohibited unless licensed? 
Are they lawful if the State statute is not of general ap- 
plicability? Are they lawful if taxed? Are they lawful if 
within a generic definition, or must they be specifically 
described in the State legislation? Are the words ‘‘pinball, 
shuffle-bowl, ball game, hockey game”? and words of that 
type specific enough, or must the pinball game and the 
shuffle-bow]l, etc. be more specifically described in the State 
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statute by reference to its operation and mechanism, in 
order to be exempted from the range of the Act of October 
18, 1962? 


This statute purports to regulate an industry and to bar 
under criminal penalties certain products of this industry 
from interstate commerce. Yet the legislation as drafted 
and passed is too vague, indefinite and uncertain to satisfy 
the requirements of due process of law. 


Before the liberty and property of the plaintiffs are so 
jeopardized they are entitled to know with greater spec- 
ificity what the Government demands. The uncertain lan- 
guage of this statute is constitutionally deficient. 


TRREPARABLE Harm 


These questions raised by virtue of the Act of October 
18, 1962, are not idle speculations as to the reach of the 
statute. For 30 years Lion has been under the control and 
direction of a single family. Substantially all of its business 
involves the manufacture and sale of coin-operated amuse- 
ment machines. Its monthly sales volume in 1962 has 
averaged $750,000. The value of its machinery and equip- 
ment devoted to the manufacture of these products has 
an approximate value of $700,000; tools, dies and jigs have 
a replacement of many hundreds of thousands of dollars 
and are unsuitable for other use. A distributor organi- 
zation built for over 30 years, comprising 50 distributors 
throughout the United States and other countries, will 
disintegrate for lack of ability to ship products. Accounts 
receivable are in jeopardy. 


The jeopardy derives from the fact that the corporate 
plaintiffs’ investment, time, property and manpower can- 
not be utilized or devoted to profitable ends without sub- 
stantial risk of criminal penalties being visited upon the 
corporations and their executive officers. 


“The prevention of peril and insecurity, involved in the 
sanctions of some laws, has led to a generous use of the 
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declaratory judgment procedure so that a person need not 
run the gauntlet of a criminal prosecution to get an adjudi- 
cation of his rights.”’? Mr. Justice Douglas, dissenting in 
Communist Party v. Control Board, 367 U.S. 1, 189 (1961). 


Sranpinc To Sur 


The threat of criminal penalties under a vague and un- 
certain statute is sufficient warrant for the exercise of 
equity jurisdiction to restrain the enforcement of uncon- 
stitutional statutes. Bush v. Orleans Parish School Board, 
194 F. Supp. 182, 185 (E.D. La. 1961) aff’d per curiam 
368 U.S. 11 (1961) ; City of Houston v. James K. Dobbs Co., 
932 F.2d 428, 431 (Sth Cir. 1956); National Association of 
Manufacturers v. McGrath, 103 F. Supp. 510 (D. D.C. 1952), 
judgment vacated as moot, 344 U.S. 804 (1952) ; Hynes v. 
Grimes Packing Co., 337 U.S. 86, 99 (1940); Panama Re- 
fining Co. v. Ryan, 293 U.S. 388, 414 (1935) ; Federal Trade 
Commission v. Millers’ National Federation, 57 App. D.C. 
360, 23 F.2d 968 (1927); Pierce v. Society of Sisters, 268 
U.S. 510, 536 (1925); Terrace v. Thompson, 263 US. 197, 
214-216 (1923) ; Tedrow v. A. T. Lewis, 255 U.S. 98 (1921). 
The Supreme Court stated in Ex parte Young, 209 US. 123, 
163 (1908) : 


“Tt is further objected that there is a plain and ade- 
quate remedy at law open to the complainants and that 
a court of equity, therefore, has no jurisdiction in such 
case. It has been suggested that the proper way to 
test the constitutionality of the act is to disobey it, at 
least once, after which the company might obey the act 
pending subsequent proceedings to test its validity. 
But in the event of a single violation the prosecutor 
might not avail himself of the opportunity to make the 
test, as obedience to the law was thereafter continued, 
and he might think it unnecessary to start an inquiry. 
If, however, he should do so while the company was 
thereafter obeying the law, several years might elapse 
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before there was a final determination of the question, 
and if it should be determined that the law was invalid 
the property of the company would have been taken 
during that time without due process of law, and there 
would be no possibility of its recovery.” 


On December 17, 1962 the business of the corporate 
plaintiffs’ became threatened with criminal penalties. The 
continued employment of their properties in a trade which 
they had engaged for many years and for which their 
properties were designed is forbidden unless the challenged 
legislation is held to be either inapplicable or unconstitu- 
tional. Their choice is either to desist from business from 
fear or proceed at peril. The impact of the legislation is 
present and clear. Their verified complaint states they 
have attempted to obtain from the Office of the Attorney 
General expressions of opinion as to the applicability of 
the statute to their business. They have been refused. A 
case is presented. The plaintiffs contend the Act of October 
18, 1962 is unconstitutional. 


Tur Recistration Provisions of THE ACT ARE UNCONSTITU- 
TioxaL AS DeprivING THE INDIVIDUAL PLAINTIFFS OF 
Tuer Ricuts Acarnst SeLr IncrIMINATION 


Section 3 of the Act requires ‘‘any person engaged in 
the business of manufacturing gambling devices’’ to reg- 
ister with the Attorney General. The failure to do so is a 
crime. The same registration and penalty is required of 
“tany person engage[d] in the business of repairing, recon- 
ditioning, buying, selling . . . making available for use by 
others gambling devices”’ if ‘‘he’’ knows that the device 
either has been or will be shipped in interstate commerce. 

Lion and Bally manufacture and sell respectively coin- 
operated machines. State Sales buys, sells and otherwise 
deals with these machines. 

The word ‘‘person”’ is not defined in the Act. Raymond 
T. Moloney is president of Lion and Bally. Samuel A. 
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Weisman is president of State Sales. Each is a natural 
person engaged in the coin-operated machine business. 
Each knows that his company deals with products shipped 
in interstate commerce. Are they persons required to 
register? 
The answer depends upon two preliminary questions: 
(1) Is the principal executive officer of a manufacturing 


or selling company within the meaning of the word 
‘“person’’? as employed in Section 3. 


Are the products with which their respective cor- 
porations deal ‘‘ gambling devices’”’ within the mean- 
ing of Section 1. 


The answers to these questions are as uncertain as are 
the questions raised earlier by the corporate plaintiffs. For 
this reason the statute is unconstitutionally vague as ap- 
plied to the individual plaintiffs. 


However, assuming each individual is a ‘‘person’’ within 
the meaning of Section 3, he must register to avoid crimi- 
nality if it is later determined that a product manufactured 
or sold by his company is a ‘‘gambling device.”’ 


When he registers, however, he admits he is engaged 
in the business of dealing with gambling devices. This may 
incriminate him, under this or other federal statutes, as 
well as applicable State law.® It is interesting to note that 
an immunity grant contained in the statute as originally 
drafted was deleted in, conference. 


To compel a person to identify himself with a forbidden 
occupation or to furnish records or information pertaining 
thereto under penalty of conviction of a crime is to deny 
to such person his rights against self incrimination guar- 


® See for example, Sections 4461, 7201 Internal Revenue Code of 
1954. 
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anteed by the Fifth Amendment. His choice is impossible. 
If he registers, he admits his trade in gambling devices. 
If he does not register and his coin-operated machines are 
found to be ‘‘gambling devices’’, he is guilty of a crime. 


The registration provisions of this Act are noticeably 
different from the registration provisions of the Foreign 
Agents Registration Act and the Federal Regulation of 
Lobbying Act. The Act for which registration is required 
under those statutes is neither incriminating nor tinged 
with criminality. However, by virtue of the very Act which 
requires registration, the present statute outlaws commerce 
in gambling devices. Compare Mr. Justice Black, dissenting 
in Communist Party v. Control Board, 367 U.S. 1, 139-141 
(1961). 


This latter case, Communist Party v. Control Board, 
supra, singly establishes the existence of a substantial, 
important and novel constitutional question concerning the 


validity of the registration provisions of Section 3. The 
four dissents volubly declare against the constitutionality 
of registration requirements which may provide a ‘‘link 
in the chain of evidence’’. Blau v. United States, 340 U.S. 
159, 161 (1950), needed for prosecution. The majority 
avoided the question by strained reasoning and the author 
of that opinion and another member of the majority are 
no longer on the Court. 


CoNCLUSION 


For the foregoing reasons—vagueness and uncertainty 
of the statutory language and its consequent unconstitu- 
tionality; the unconstitutionality of the registration pro- 
visions; the threat of severe criminal penalties for viola- 
tions of the Act; the injury to the plaintiffs and their 
property, and the right of equity to enjoin the enforcement 
of an unconstitutional statute, a three judge District Court 
should be convened, pursuant to U.S.C. §$ 2282, 2284, to 
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the end that a hearing may be conducted to consider the 
plaintiffs’ motion for a preliminary injunction. 


Respectfully sumitted, 
Hocan & Hartson 


By /s/ Paul R. Connolly 
Paut R. Connonty 


/s/ John J. Ross 
Joun J. Ross 
Attorneys for Plaintiffs 
800 Colorado Building 
Washington 5, D. C. 


ARKANSAS 
Arkansas Statutes, § 84-2611 provides as follows: 


“84.9611. Amusement games defined—Construed to be 
lawful—Amusement games shall include such games as 
Radio Raffles (Rifles), Miniature Football, Golf, Baseball, 
Hockey, Bumper, Tennis, Shooting Galleries, Pool Tables, 
Bowling, Shuffleboard, Pinball Tables, Marble Tables, and 
other Miniature games whether or not it shows a score and 
not hereinafter excluded in Section 3 ($ 84-2612) hereof, 
and where the charge for playing is collected by a mechani- 
eal device. The terms ‘‘any money or property,”’ or “other 
articles,” or ‘‘other valuable thing,’’ or ““any representa- 
tive of anything that is esteemed of value,” as used in the 
anti-gambling statutes (Sections 3320 to 3324 inclusive of 
Pope’s Digest ($$ 41-2001-41-2005)), shall not be ex- 
panded to include a free amusement feature such as the 
privilege of playing additional free games if certain score 
is made on a pinball table and on any other amusement 
game described in this section.’’ 
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CALIFORNIA 


Penal Code Section 330b Subdivision (1); ‘‘It is unlaw- 
ful for any person to own . . . possess . . . any slot 
machine or device as hereinafter defined . . .” 


Penal Code Section 330b Subdivision (4); ‘‘It is ex- 
pressly provided that with respect to the provisions of 
Section 330b only of this code (repossession) pinball, and 
other amusement machines are devices which are predomi- 
nantly games of skill, whether affording the opportunity 
of additional chances or free plays or not, are not intended 
to be and are not included within the term slot machine 
or device as defined in said Section 330b of this code.” 


Penal Code Section 330.1; ‘‘Every person who .. . pos- 
sesses ... any slot machine or device as hereinafter defined 
... is guilty of a misdemeanor.”’ 


Penal Code Section 330.4; ‘‘It is specifically declared 


that the mere possession or control, ... of any slot machine 
or device, as defined in Section 330.1 of this code, is pro- 
hibited .. .’’ 


Penal Code Section 330.5; ‘‘. . . it is further expressly 
provided that with respect to the provisions of Section 330.1 
to 330.4, inclusive, only of this code, pinball and other 
amusement machines or devices which are predominantly 
games of skill, whether affording the opportunity of addi- 
tional chances or free plays or not, are not intended to be 
and are not included within the term slot machine or device 
as defined within Sections 330.1 to 330.4, inclusive of this 
code.’’ 


The case of Sharpenstein v. Hughes, 162 C.A. 2d 381, 328 
P. 2d 54 apparently construed the above sections so as 
to exempt pinball games from the definition of slot 
machines. 


48 
ILLINoIs 


Ch. 38, § 28-2 Ill. Rev. Stats. 1961 provides in part as 
follows: 


(a) A ‘‘gambling device’? is any clock, tape machine, 
slot machine or other machines or device for the reception 
of money or other thing of value on chance or skill or upon 
the action of which money or other thing of value is staked, 
hazarded, bet, won or lost; or any mechanism, furniture, 
fixture, equipment or other device designed primarily for 
use in a gambling place. A ‘“eambling device’’ does not 
include: 


(1) A coin-in-the-slot operated mechanical device 
played for amusement which rewards the player with 
the right to replay such mechanical device, which de- 
vice is so constructed or devised as to make such result 
of the operation thereof depend in part upon the skill 
of the player and which returns to the player thereof 
no coins, tokens, or merchandise.”’ 


Ch. 120, $ 431b.1 Ill. Rev. Stats. 1961 provides in part as 
follows: 


“There hereby is imposed on every coin-in-the-slot- 
operated amusement device of the following description or 
designation, a privilege tax. The amount of such tax shall 
be as follows: 


(a) On every coin-in-the-slot-operated mechanical 
pin-ball device played for amusement which rewards 
the player with the right to replay such mechanical 
device, which is so constructed or devised as to make 
such result of the operation thereof depend in part 
upon the skill of the player and which returns to the 
player thereof no coins, tokens, or merchandise, an 
annual tax of fifty ($50) dollars for each coin-receiving 
slot. Such right of replay so obtained shall not repre- 
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sent value or evidence of winning within the meaning 
of any of the laws of this state.’ 


The ease of People v. One Mechanical Device, 11 Tl. 24 
_ 151, 142 N.E. 24 98 held that a free play multiple coin pin- 
ball machine was not a gambling device within the meaning 
of the above quoted language. 


KentTUcKY 


Subsection 5—Chapter 436—Section 436.230 Kentucky 
Stats. 


“«(5) A small table with its surface slanted upwards 
from the end at which the player stands, and which is 
equipped with a plunger, bat or electrically operated flipper 
or turret shooter which the player manipulates, striking 
therewith some balls which are knocked towards the upper 
end of the table, and those balls strike a pocket or target 
or rebound from the upper end of the table and start roll- 
ing back by force of gravity toward the lower end of the 
table, meeting on the way various hazards and obstrue- 
tions on the surface of the table, which cause the balls to 
meander in other directions and register a certain number 
score, depending upon the number assigned to the par- 
ticular obstruction or pocket or indicated by lights at time 
it hits, some obstructions taking a higher score number 
than others, whereby the play is started by the player de- 
positing a coin in a provided slot, and if the player is suc- 
cessful in obtaining a prescribed result in number score, 
and he then possesses the opportunity only to replay such 
table in the same manner without the insertion of another 
coin, and if such device itself does not pay off in money, 
tokens or merchandise or other prizes for the winning score 
and only gives the right of replay without insertion of a 
coin, depending upon the skill of the player, playing such 
device, shall not be considered as gambling, and subsection 
(1) of this section shall not apply to any person keeping, 
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managing, operating, conducting, or owning such device 
which only gives a free game or games for the skill of the 
player playing such machine or device. (1950, ¢. 145)’’ 


LovisIana 
Louisiana R.S., § 47:375—A and E. 


A. Every person engaged in the business of operating, 
or who permits to be operated in his place of business any 
baseball game, mechanical bowling machine, pinball game, 
marble table, or other mechanical amusement device, not 
otherwise provided for in this Section, which operates by 
depositing a coin, token, or slug, or several of such, of a 
value or aggregate value in excess of one cent in said in- 
strument shall pay a license of fifty dollars for each such 
machine or device.”’ 


‘“‘&. For the purpose of this Section a ‘*eoin-operated 
mechanical amusement device’’ is any machine or device, 
other than those described in Subsections E and F of this 
Section, operated by depositing a coin, token, slug, or 
similar object for the placing of the machine or device in 
readiness to play and which automatically scores or other- 
wise determines the result of the play, regardless of 
whether or not the machine or device is entirely automatic 
or mechanical in every phase of its operation. All such 
mechanical amusement devices and all machines or devices 
subject to tax under Sub-sections A, B and C of this See- 
tion, and which do not return to the operator or player 
thereof anything but free additional games or plays or 
which through the exercise of the skill of the operator or 
player, returns to the operator or player a merchandise 
prize, shall not be deemed to be or classed as gambling 
devices, and neither this Section nor any other Act shall 
be construed to prohibit same.”’ 


R.S. 15.26.1 being Act 362 of the 1962 Regular Legisla- 
tive Session. 
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‘© All officers of the State of Louisiana are hereby au- 
thorized and empowered and it is made mandatory and 
compulsory on their part to confiscate and immediately 
destroy all gambling devices or machines used for gambling 
that may come to their attention and that they may find in 
operation. The ownership of a Federal gambling stamp 
for the said machine or device shall be proof absolute of its 
use for purposes of gambling, except as set forth in para- 
graph 2, and neither the State of Louisiana nor any sub- 
division, agency, agent or enforcement officer shall be liable 
civilly or criminally for the destruction of any gambling 
device or gambling machine for which a Federal gambling 
stamp has been issued.’’ 


‘“‘B. This section shall not apply to any games, machines, 
or other devices, where there is no cash automatic payout 
and where there is an element of skill involved in the play- 
ing, including specifically coin-operated bowling games, 
shuffle alleys, pinball games, mechanical baseball games, 


electronic ray guns, mechanical guns, digger type machines, 
iron claws, and all similar types of coin-operated amuse- 
ment games, as licensed under Subsections A, B, C and EK, 
of R.S. 47:375. As amended Acts 1962, No. 361, See. 1.’’ 


Marne 
Maine Statutes Ch. 100 Section 68-A 


“Tt shall be unlawful for any person, firm, corporation 
or association to keep for public patronage or to permit 
or allow the operation of, any pinball machine, in or on any 
premises or location under him or its charge, control or 
custody without having first obtained a license therefor 
from the clerk of the municipality where located. (1957 C 
230) ”’ 


Section 68-B 


“<The term ‘pinball machine’ shall be only those ma- 
chines nominally denominated as such which, upon the in- 
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sertion of a coin, slug, token, plate or dise may be operated 
by the public generally for use as game entertainment or 
amusement, whether or not registering a score, and which 
is operated for amusement only and does not dispense any 
form of pay off, prize or reward except free plays. (1957 
C 230)”’ 


MaryLanp 


Article 56, § 18, 19, 20 and 20a of the Annotated Code of 
Maryland authorizes the use and licensing of free play pin- 
ball games in the counties of Washington, Harford, Balti- 
more, Kent, Queen Annes, Talbot, Caroline, Dorchester, 
Wicomico, and Worcester as well as Baltimore City, by 
use of the following language: 


(2) “... For the purposes of this section a ‘free play 
pinball machine”’ is defined as a machine which, upon the 
insertion of one or more coins, causes the mechanism to 
release one or more balls for the use of the player, to be 
propelled by means of a plunger. Upon the obtaining of 
certain scores or combinations of numbers, the machine 
rewards the player with a specified number of free games, 
allowing the player to continue to play the machine without 
the insertion of additional coins or tokens. The free play 
pinball machine shall not pay out either cash or tokens. 
For the purposes of this section, a “‘free play console ma- 
chine’’ is defined as a machine, the mechanism of which 
is encased in a wooden or metal cabinet, with a backboard 
upon which are certain combinations of numbers or symbols 
which the player must match. The insertion of one or more 
coins or tokens by the player releases the mechanism and 
causes two or more reels to spin. If the reels stop on 
specified combinations, matching those on the backboards, 
the machine rewards the player with a specified number 
of free games, allowing the player to continue to play the 
machine without the insertion of additional coins or tokens. 
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The free play console machine shall not pay out either cash 
or tokens.”’ 


(3) “... The maintenance, possession and operation of 
machines of either of the types hereinbefore described, and 
the awarding of free games to player of said machines as 
above set forth, are hereby declared to be lawful, when such 
machines are duly licensed in accordance with the provi- 
sions of this section, any other provision of the law not- 
withstanding.”’ 


In addition, the counties of St. Mary’s, Charles, Calvert 
and Anne Arundel have local laws legalizing gambling. 


MassaCHUSETTS 
Massachusetts Statutes Ch. 140, Sec. 177 A 


‘¢(1) The licensing authorities of any city or town may 
grant, and after written notice to the licensee, suspend or 
revoke a license to keep and operate an automatic amuse- 
ment device for hire, gain or reward, approved by the di- 
rector of standards and necessaries of life under section 
two hundred and eighty-three of chapter ninety-four.’’ 


‘<(2) The term ‘‘automatic amusement device’’ as used 
in this section shall be construed as meaning any mechanism 
whereby, upon the deposit therein of a coin or token, any 
apparatus is released or set in motion or put in a position 
where it may be set in motion for the purpose of playing 
any game involving, in whole or in part, the skill of the 
player, including, but not exclusively, such devices as are 
commonly known as pinball machines including free play 
pinball machines.’’ 


These sections authorize licensing of the devices. The 
case of Commonwealth v. Macomber, 333 Mass. 298, 130 
N.E. 2d 545 indicates that such sections do lend legality to 
the pinball machines in question. 
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Mississippi Statutes, Title 11, § 2047 provides a specific 
exemption when it states in part as follows: 


“‘Provided, however, that pin ball machines which do not 
return to the operator or player thereof anything but free 
additional games or plays shall not be deemed to be gam- 
bling devices, and neither this act nor any other act shall 
be construed to prohibit same.’’ 


Missourt 


Missouri Stats. Chapter 316.040 permits class one coun- 
ties to license pinball machines and reads in part as follows: 


«The county court of all counties of class one shall 
not later than the month of November in each year; im- 
posed by order entered of record a license tax such as the 
court may deem proper and reasonable to become effective 
on the succeeding first day of January of each year upon 
all . .. pinball machines, marble machines, music vending 
machines and any other device operated by the insertion of 
a coin, dise or other insertion piece, whether or not also 
manipulated by the operator and which operates for the 
amusement of the operator whether or not by registering a 
score.”’ 


The case of Masters v. Kansas City, Missouri, 1956, 294 
SW 2d 366 held that a city cannot ban free play pinball 
devices by declaring them nuisances. 


OrEGON 


Oregon Statutes Section 320.010 (2)(a) provides for a 
tax ‘‘... On every coin-in-the-slot operated device designed 
to be played for amusement or replay ...’” 


320.140 provides: 


‘‘Nothing in this chapter shall be construed as licensing, 
authorizing or legalizing the ownership, possession, display 


or operation in violation of any law of this State, of any 
of the property taxed under this chapter.” 


The Oregon Supreme Court has held that free play 
pinball games are not prohibited by the anti-gambling 
statute of the State, however, there is no specific exemption 
contained in such statute. 


State v. Gulgue, 347 P. 2d 592 
State v. Foster, 347 P. 2d 585 


Sours CaRoLina 


South Carolina—Ch. 5, Sec. 621 provides in part as 
follows: 


“Tt shall be unlawful for any person to keep on his 
premises or operate or permit to be kept on his premises or 
operated within this State any vending or slot machine... 
or other device pertaining to games of chance of whatever 
name or kind, including ... But the provisions of this sec- 
tion shall not extend to coin operated nonpayout pin tables 


with free play feature or to automatic weighing, measuring, 
music and vending machines ...”’ 


TENNESSEE 

Section 39-2033 (2) defines Gambling as follows: 

“¢(2) ‘*Gambling’? means risking any money, credit, 
deposit, or other thing of value for gain contingent in 
whole or part upon lot, chance or the operation of a gam- 
bling device, but does not include: bona fide contests of 
skill, speed, strength or endurance in which awards are 
made only to entrants or the owners of entries; bona fide 
business transactions which are valid under the law of con- 
tracts; pinball machines; and other acts or transactions 
expressly authorized by law.’’ 


Gambling Device is defined in (4) as follows: 


“¢(4) ‘Gambling device’? means any article, device or 
mechanism by the operation of in any place in which a right 
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to money, credits, deposits or other things of value may be 
created, in return for a consideration, as the result of the 
operation of an element of chance; any article, device or 
mechanism which, when operated for a consideration does 
not return the same value or thing of value for the same 
consideration upon each operation thereof; any device, 
mechanism, furniture, fixture, construction or installation 
designed primarily for use in connection with professional 
gambling; and any subassembly or essential part designed 
or intended for use in connection with any such device, 
mechanism, furniture, fixture, construction or installation, 
but pinball machines shall not be deemed to be included in 
this definition.”’ 


In the case of Smith v. Mayor & Board of Commissioners 
of the City of Chattanooga, 330 S.W. 2d 330, the State 
Supreme Court held that a city ordinance seeking to ban 
pinball games was unconstitutional since it conflicted with 
state statute above quoted which specifically excluded pin- 
balls from definition of gambling or gambling devices. 


VirGINnia 


Virginia Code, § 18.1-329 provides in part as follows: 


‘«_. provided that no machine or device which operates 
on the nickel-in-the-slot principle and which returns to the 
user nothing more than additional chances or rights to use 
such machine shall be deemed a punch board, slot machine, 
similar device or other device within the meaning of this 
section.”’ 
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[Filed December 31, 1962] 
Civil Action No. 3891-62 


Motion to Dismiss 


Comes now the defendant by his attorney, the United 
States Attorney and moves the Court to dismiss the com- 
plaint on the grounds that the Court lacks jurisdiction over 
the subject matter, the complaint fails to state a claim for 
which relief may be granted and the plaintiffs lack standing 
to sue. 


/s/ Davin C. ACHESON 
David C. Acheson 
United States Attorney 


/s/ Cuarurs T, Duncan 
Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ Joseru M. Hannon 
Joseph M. Hannon 
Assistant United States Attorney 


/s/ Dantet J. McTacve 
Daniel J. McTague 
Assistant United States Attorney 


[Filed December 31, 1962] 
Civil Action No. 3891-62 


Memorandum of Points and Authorities in Support 
of Motion to Dismiss 


For points and authorities in support of his motion to 
dismiss defendant incorporates herein by reference the 
whole of his opposition to plaintiffs’ motion for a prelimi- 
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nary injunction and for the convening of a three judge 
court pursuant to 28 U.S.C. §§ 2282, 2284. 


/s/ Davip C. ACHESON 
David C. Acheson 
United States Attorney 


/s/ Cuantes T. Duncan 
Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ Josep M. Hannon 
Joseph M. Hannon 
Assistant United States Attorney 


/s/ Daxtet J. McTacue 
Daniel J. MeTague 
Assistant United States Attorney 


[Filed December 31, 1962] 
Civil Action No. 3891-62 


Opposition to Plaintiffs’ Motion for a Preliminary Injunction 
and for the Convening of a Three Judge Court Pursuant to 
28 U.S.C. §§ 2282, 2284 
Comes now defendant by his attorney, the United States 
Attorney, and opposes plaintiffs’ motion for a preliminary 
injunction and for the convening of a three judge court 
pursuant to 28 U.S.C. $§ 2282, 2284, on the following 
grounds: 


1. The matter fails to present a ‘‘case or controversy”’ 
in the constitutional sense: petitioners’ challenge to the 
constitutional validity of the criminal statute involved here 
in advance of any immediate threat of its application to 
them is too speculative and uncertain to warrant equity 
intervention and constitutional adjudication in the abstract 
of this time; and, accordingly, this Court should, in the 
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proper exercise of its appellate jurisdiction, direct dis- 
missal of the action for want of jurisdiction. 


2. Alternatively, there is such want of equity in the com- 
plaint as to warrant this Court to direct dismissal of the 
action; and under the particular circumstances here effec- 
tuation of the supervening public interest in enforcement 
of the criminal statute challenged here clearly warrants re- 
mitting petitioners to pursue the usual legal remedy avail- 
able for them under regular operation of the criminal law, 
of defending on constitutional grounds when and as the 
statute is applied to them in the context of a specific case. 


3. The statute is not unconstitutional because of vague- 
ness nor does the registration provision of the statute 
offend the Fifth Amendments protection against self- 
incrimination. 


4. In any event, considering the paramount public inter- 
est involved, this Court should in the exercise of a sound 
judicial discretion deny petitioners any stay of the normal 
operation of the challenged criminal statute in relation to 
them. 


Plaintiffs are here seeking to enjoin the regular enforce- 
ment by the Attorney General of a criminal statute, the Slot 
Machine Act of 1951, 64 Stat. 1134, as amended by the 
Gambling Devices Act of 1962, PL. 840, 87th Cong., 76 Stat. 
1075, 15 U.S.C. 1171, et seq. The Act, as amended, was 
effective October 18, 1962. 


There are four petitioners: (1) an Illinois corporation, 
based in Chicago, Illinois, engaged in the manufacture of 
‘¢amusement machines and other devices’? which, peti- 
tioners say, may be within the ambit of the amended 
statute; (2) a wholly-owned subsidiary Illinois corporation, 
also based in Chicago, Illinois, engaged in selling such 
‘¢amusement machines and other devices’’; (3) the Presi- 
dent of both these corporations; and (4) a Maryland cor- 
poration, based in Baltimore, Maryland, which is engaged 
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in the business of distributing, repairing, selling, ete., such 
machines manufactured by the other corporate petitioners 
here and other manufacturers. 


No application has yet been made of the statute, as 
amended. And no prosecution of plaintiffs under the 
amended statute is threatened or otherwise imminent. 


Plaintiffs have nevertheless come into court and filed this 
injunction action. They claim in the abstract that the stat- 
ute, as amended, is constitutionally ‘‘void for vagueness’’ 
for failure to prescribe a sufficiently ascertainable stand- 
ard or test. And they claim irreparable injury. 


Some parts of the challenged statute have been in effect 
since 1951, have received judicial construction, and have 
not been altered by the 1962 amendments. In many re- 
spects, the language in the new provisions parallels that in 
the preexisting statute. So far as our research has de- 
termined, no court has been called upon in the eleven years 
the 1951 Act has been on the books to consider a constitu- 
tional attack on the statute. 


Moreover, the statute, as amended in 1962, contains a 
severability clause. Congress has therein expressely de- 
clared its will that each provision of the Act, and ‘‘the ap- 
plication thereof to any person or circumstance,’’ shall be 
treated as severable, and, if declared invalid, ‘‘such in- 
validity shall not affect other provisions or applications of 
the Act which can be given effect without the invalid pro- 
vision or application.”’ 


In utter disregard of the severability provisions enacted 
into the statute by Congress, plaintiffs in this action seck 
to have enjoined, broadside, the enforcement as to them of 
‘Cany and all provisions’’ of the amended statute. They 
expressly want to be permitted, under order of the court, 
to go on ‘‘doing business as heretofore conducted”’ by them 
undisturbed by any of the provisions in the amended 
statute. 
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In making their application to this Court for relief it 
thus appears that plaintiffs want leave of court to act in 
blithe disregard of the paramount public policy objectives 
given such strong statutory expression by Congress in an 
important piece of anti-racketeering criminal legislation. 
Although they are here seeking equity relief, plaintiffs 
evidently perceive no need to make reasonable efforts to 
comply with the statute, and demonstrate—as good citizens 
should—their willingness, to aid in effectuating the para- 
mount public purposes of the statute. They apparently 
would rather have the statute stricken in toto, so that they 
may have free rein in the operation of their ‘‘amusement’’ 
device business. 


Backcrounp aNp LEGISLATIVE History 


In order to make a proper disposition of the suit, we 
believe, this Court should consider the legislative history 
and background of the amended statute which is challenged 


here. We think the background bears significantly upon 
the matter. And the legislative history impressively at- 
tests to the great public interest served by enactment of 
the 1962 amendments. Accordingly, to save the Court time 
and energy, we will kere review this background and legis- 
lative history in some detail: 


On January 2, 1951, Congress originally enacted the 
statute as the ‘‘Slot Machine Act’’. 64 Stat. 1134, 15 U.S.C. 
1171. That piece of legislation ‘‘grew out of the recom- 
mendations of the Attorney General’s Conference on Organ- 
ized Crime,’’ held in Washington February 15, 1950. The 
Attorney General strongly urged passage of the draft bill. 
H. Rep. No. 2769, Slst Cong., 2d Sess., U.S. Code Cong. 
Serv. (1950), p. 4243. 


The main purpose of this 1951 statute was stated to be 
“to support the policy of those States which outlaw slot 
machines and similar gambling devices, by prohibiting use 
of the channels of interstate or foreign commerce for the 
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shipment of such machines and devices into such states.’’ 
Id., p. 4240. 


There were two primary considerations which led to its 
enactment (id., pp. 4244-4245) : 


(1) Congress was satisfied that ‘‘nation-wide syndi- 
cates * * * derive substantial revenues from the opera- 
tion of slot machines and similar gambling devices, 
and * * * put these revenues into other illegal enter- 
prises with the resulting increase in crimes committed 
and corruption of public officials, all of which endanger 
our society ;’’ and 


(2) Congress was also satisfied that “‘slot machines 
and similar gambling devices * * * offer an opportunity 
for a particularly vicious form of gambling which ‘does 
not give the sucker (many of whom ° * * are juveniles) 
a decent break’ ’’. 


The House Committee on Interstate and Foreign Com- 
merce expressed the hope that if the bill was enacted, the 
nation-wide crime syndicates and their local offshoots 
would be deprived of substantial sources of revenue, with 
a resultant decrease in crime and corruption of public 
officials. Idem. 


After enactment of the Slot Machine Act of 1951, con- 
siderable ingenuity was demonstrated by those who wished 
to circumvent its provisions. See United States v. Ansani, 
240 F.2d 216, 220, cert. denied 353 U.S. 936 (1957). While 
the particular effort involved in Ansani ‘‘to accomplish by 
indirection that which * * * cannot [be] accomplish[ed] 
directly’? was successfully opposed, the Government was 
not wholly successful in the enforcement of the statute so 
as to accomplish its important public purposes. 


This is reflected in the House Committee Report accom- 
panying the bill that came to be enacted as the Gambling 
Devices Act of 1962. H.R. No. 1828, 87th Cong., 2d Sess., 
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reproduced in U.S. Code Cong. & Adm. News (1962), 
Pamphlet No. 18. The Report discussed the matter as fol- 
lows (pp. 5271-5272) : 


* * * * * * * * ° * 


Eleven years of experience in the enforcement of 
this law [the Slot Machine Act of 1951, also known as 
the Johnson Act] show that there are serious inade- 
quacies in it which must be corrected. New gambling 
machines have been developed which are controlled 
by syndicated crime, but which are not subject to the 
provisions of the Johnson Act because they are not 
coin-operated, do not pay off directly or indirectly, and 
do not have a drum or reel as in the conventional slot 
machine. Principally they are pinball machines which 
afford players an opportunity if certain combinations 
are achieved to register a great number of free games, 
in some instances up to 999 free games. These machines 
usually have a mechanism whereby the player can 
change the odds merely by inserting more money into 
the machine or increase the number of balls that can be 
played by inserting more money. These free games can 
be played off or they can be eliminated from the ma- 
chine by pressing a button or lever. The number of 
accumulated free games eliminated from the machine 
are recorded by a meter and payment to the player for 
the number of free games canceled is made by the pro- 
prietor of the establishment where the gambling ma- 
chine is located or by his agent. 


The committee bill broadens the definition of the 
term ‘‘gambling device’’ in the Johnson Act so as to 
include such pinball machines and any other mechanical 
devices which are designed and manufactured pri- 
marily for use in connection with gambling and which 
when operated may deliver as a result of the applica- 
tion of an element of chance any money or property, 
either directly or indirectly. 
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Pinball and other machines, intended for amusement 
only, which award a limited number of free plays that 
are not convertible to money or other things of value, 
are not covered by this legislation. 


As in the case of the original J ohnson Act, the re- 
ported bill will assist the states to enforce these laws 
and to combat organized crime. The Department of 
Justice has informed the committee that the proceeds 
from the operation of gambling devices, particularly 
from pinball machines designed and manufactured for 
gambling, is one of the financial mainstays of organized 
erimes. Racketeers have infiltrated to a greater or 
lesser extent all phases of the gambling industry in- 
cluding manufacturing, distribution, ownership of 
gambling devices, and ownership of the locations where 
such devices are placed. Primarily because of the in- 
hibitory effect of the Johnson Act on the interstate 
distribution of slot machines, the racketeers have con- 
centrated their efforts largely upon developing pinball 
machines as gambling devices because they are not 
covered by existing provisions of the act. As already 
pointed out, the committee bill would remedy this. * * * 


° ° e * ° * ° e ° 


* © © Section 5 of the reported bill was not in the 
redraft on which the Attorney General commented, but 
is for the most part a clarifying amendment which 
enumerates the machines and devices to which the 
Johnson Act shall not apply. Included in this section 
is an exemption, not heretofore available, for certain 
so-called claw, crane, or digger machines designed and 
manufactured primarily for use at carnivals or county 
or state fairs. Similar machines are taxed as amuse- 
ment devices under Section 4461 of the Internal Reve- 
nue Code of 1954 and no evidence has been presented 
to the committee indicating that such machines are 
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used in gambling or that they are controlled by syndi- 
cated crime. 


* * * *. * * * * * 


In testifying before the Committee, the Attorney Gen- 
eral explained the enforcement problem involved as follows 
(Hearings, House of Representatives Committee on Inter- 

' state and Foreign Commerce, 87th Cong., 2d Sess., on H. R. 
8410 and S. 1658, at p. 22): 


I would say, and I looked into this carefully * * * it 
probably is * * * that within 12 months after you pass 
such a bill those involved in this business will think 
*** [up] * * * a new way of handling it, just as they 
did after the Johnson Act. * * * 


If you specify according to how they are operating 
now, they will, in my judgment, within a year think of 
new ways to operate which would not be covered by the 
*** [statute]. I think the provision against machines 


made primarily for use in connection with gambling, 
with the burden of proof on the Government, will allow 
us to cover not only pinball machines primarily used 
for gambling, but also to cover different kinds of ma- 
chines that might be devised later. 


Tt will be incumbent upon the Government to prove 
that a particular machine was manufactured primarily 
for the purpose of gambling. J think that is a heavy 
burden of proof and is a protection for the individual 
put I think it is broad enough and has to be broad 
enough because the facts warrant it. 


The House Report accompanying the bill that came to be 
enacted as the Gambling Devices Act of 1962 included a 
letter from the Attorney General to the Chairman of the 
House Committee, which gave the following further ex- 
planation (H.R. No. 1828, 87th Cong., 2d Sess., reproduced 
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in the U.S. Code Cong. & Adm. News (1962), Pamphlet 
No. 18, at p. 5281): 


* * ” * ° . J * * * 


As I stated in a previous letter I am of the view that 
the operative words in this proposed definition are 
‘designed and manufactured primarily for use in con- 
nection with gambling.’’? We believe that this is a 
definitive standard and that it does not vest in the law 
enforcement officer any discretion as to whether a par- 
ticular device is or is not covered by the statute. The 
standard is not whether a machine can be used for 
gambling purposes nor whether wagers can be placed 
on the outcome of the game played on the machine, but 
rather whether the machine itself was designed and 
manufactured so that gambling constituted its primary 
reason for existence. This is a standard which permits 
evaluation on a purely objective basis and is, further- 
more, a standard which is intelligible to, and which can 
be applied by, any reasonable individual. 


. * * * e ° ° 


ARGUMENT 


I. The matter fails to present a ‘“‘case or controversy’’; 
and this Court should direct dismissal of the action. 


This action is premature and should be dismissed for 
failure to present an actual ‘‘case or controversy”’. Plain- 
tiffs are seeking to obtain in this litigation essentially an 
advisory opinion on abstract questions which have not yet 
ripened into a conerete ‘‘case or controversy’’ in the con- 
stitutional sense. Their claims are yet too speculative and 
uncertain to warrant adjudication at this time. 


No application has yet been made of the amended statute 
challenged here. No prosecution of petitioners under the 
amended statute is threatened or otherwise imminent. And 
the statute contains a severability clause clearly expressing 
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Congress’ will that the various sections of the statute be 
tested when and as applied in concrete cases. The fact that 
the Government’s law enforcement offices stand ready to 
perform their prosecutive duties in a proper case ‘falls far 
short of such a threat as would warrant the intervention of 
equity. And this is especially true where there is a com- 
plete absence of any showing of a definite and expressed 
intent to enforce particular clauses of a broad, comprehen- 
sive, and multiprovisioned statute’? containing a severabil- 
ity clause. Watson v. Burk, 313 U.S. 387, 400 (1941). Cf. 
Pauling v. Eastland, 109 U.S. App. D.C. 342, 344, 388 F.2d 
126, 128, cert. denied, 364 U.S. 900 (1960) ; National Assoc. 
of Manufacturers v. McGrath, 103 F. Supp. 510, 512 (D.C. 
1952) (Three-Judge Court). See the extensive discussion 
of the authorities in Communist Party of the United States 
v. Subversive Activities Control Board, 71-72, 79-81 (1961). 


In Watson v. Buck, supra, the Supreme Court directed 
dismissal of the case, declaring that ‘‘passing upon the pos- 
sible significance of the manifold provisions of a broad 
statute’? containing a severability clause ‘‘in advance of 
efforts to apply the separate provisions’’ is ‘‘analogous 
to rendering an advisory opinion upon a statute or a 
declaratory judgment on a hypothetical case”’. 313 U.S. at 
402. 


We submit, since it clearly appears that the courts lack 
jurisdiction over the matter, this Court should direct dis- 
missal of the action even at the present preliminary stage. 
Where it is apparent that there is ‘‘an insuperable objec- 
tion to the maintenance of the suit in point of jurisdiction,’’ 
the court properly should dismiss the litigation. Myers v. 
Bethlehem Shipbuilding Corp., 303 U.S. 36, 52, 53 (1938). 


II. There is no substantial constitutional question 


Plaintiffs are not entitled to have their case decided by 
a three judge court unless they raise a substantial con- 
stitutional question. Eastern States Petrolewm Corp. v. 
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Rogers, 108 U.S. App. D.C. 63, 280 F.2d 611, cert. denied 
364 U.S. 891 (1960). They raise two issues which purport 
to invoke constitutional protections. Neither of the ques- 
tions is substantial. They say that the act is unconstitu- 
tional because it is vague. They also claim that the 
registration requirement of the act violates the Fifth 
Amendment’s protection against self-incrimination. Neither 
question is substantial. 


The Act Is Not Unconstitutional for Vagueness 


Plaintiffs claim that they do not and cannot know with 
definiteness and certainty what is meant by the language 
‘‘designed and manufactured primarily for use in connec- 
tion with gambling.’? The words complained of by plain- 
tiffs are plain ordinary English words with common gen- 
erally understood meaning. They are to be interpreted in 
the light of experience. Plaintiffs have been in the busi- 
ness of manufacturing and distributing machines which 
are coin operated and which involve an element of chance. 
There is not the slightest doubt, as will be developed below, 
that they can distinguish between those machines which 
are designed and manufactured primarily for gambling 
and those which are designed primarily for amusement al- 
though an element of chance is present. 


Boyce Motor Lines, Inc. v. United States, 342 U.S. 337 
(1952) is a leading case on the standards to be applied to 
determine whether a criminal statute is unconstitutional 
because of vagueness. In that case the court said: (for 
ease in reading the quotation is double spaced) : 


A criminal statute must be sufficiently definite to 
give notice of the required conduct to one who would 
avoid its penalties, and to guide the judge in its ap- 
plication and the lawyer in defending one charged 
with is violation.® But few words possess the pre- 


5 Lanzetta v. New Jersey, 306 U.S.451 (1939). 
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cision of mathematical symbols, most statutes must 
deal with untold and unforeseen variations in factual 
situations, and the practical necessities of discharg- 
ing the business of government inevitably limit the 
specificity with which legislators can spell out pro- 
hibitions. Consequently, no more than a reasonable 
degree of certainty can be demanded. Nor is it un- 
fair to require that one who deliberately goes peril- 
ously close to an area of proscribed conduct shall take 
the risk that he may cross the line.® 


In Sproles v. Binford, 286 U.S. 374 (1932), these 
principles were applied in upholding words in a crim- 
inal statute similar to those now before us. Chief 
Justice Hughes, speaking for a unanimous court, there 
said: 


“¢ ‘Shortest practicable route’ is not an expression 
too vague to be understood. The requirement of 
reasonable certainty does not preclude the use of 
ordinary terms to express ideas which find ade- 
quate interpretation in common usage and under- 
standing.... The use of common experience as a 
glossary is necessary to meet the practical demands 
of legislation.’’” 


The question in the Boyce case was whether an ICC 
regulation making it a criminal act to violate the follow- 
ing regulation was ‘‘so vague and indefinite as to make 
standard of guilt conjectural’’: 


Drivers of motor vehicles transporting any ex- 
plosive, inflammable liquid, inflammable compressed 
gas, or poisonous gas shall avoid, so far as practicable, 


6 Nash v. United States, 229 U.S. 378, 377 (1918); Hygrade 
Provision Co. v. Sherman, 266 U.S. 497, 502-503 (1925); United 
States v. Petrillo, 332 U.S. 1, 7-8 (1947). 


T Sproles v. Binford, 286 U.S. 374, 393 (1932) .... 


and, where feasible, by prearrangement of routes, 
driving into or through congested thoroughfares, 
places where crowds are assembled, street car tracks, 
tunnels, viaducts, and dangerous crossings. 


49 C.F.R. §197.1(b). 


The Court held that the words ‘‘so far as practicable, 
and, where feasible’? were not so vague and indefinite as 
to make the standard of guilt conjectural, but rather that 
the ICC regulation, interpreted in conjunction with statute, 
established a reasonably certain standard of conduct. The 
Court noted that the statute punished only one who know- 
ingly violated the regulation and that the government had 
to prove not only that the petitioner could have taken 
another route which was both commercially practicable 
and appreciably safer than the one that did follow but 
also that the petitioner knew there was such a practicable 
safer route and yet deliberately took the more dangerous 
route. The petitioner asserted that there was no prac- 
ticable route its trucks might have followed which did 
not pass through places they were required to avoid. The 
court noted that if it were true that in the congestion sur- 
rounding the lower Hudson there was no practicable way 
of crossing the river which would have avoid such points 
of danger to a substantially greater extent than the route 
taken then the petitioner had not violated the regulations 
but that this was plainly a matter for proof at the trial. 
The Court said ‘“‘we are not so conversant with all the 
routes in that area that we may, with no facts in the rec- 
ord before us, assume the allegations of the indictment 
to be false. [footnote omitted.] We will not thus distort 
the judicial notice concept to strike down a regulation 
adopted only after much consultation with those affected 
and penalizing only those who knowingly violated its pro- 
hibition.”’ 


That an amusement machine can be distinguished from a 
gambling machine, is recognized by those in the industry. 


Mr. Rufus King, a practicing attorney representing the 
American Bar Association, and Gottlicb Manufacturing 
Company suggested that the following characteristics are 
indicative of a gambling pinball machine; (a) variable 
odds and multiple-coin play; (b) Knockoff ‘‘bottom’’ and 
free play release circuits; and (c) free-game indicator with 
three digit spaces; (d) complexity of play board (1) 26 
holes (2) no flippers; (e) External dimensional size is 
noticeably larger (f) chance selected features (1) movable 
numbers in ‘‘bingo’’ card (2) extra balls, etc. (g) replay 
meter or counter (h) extremely large coin box; (i) com- 
plexity of electrical circuits; (j) reflex unit. A more de- 
tailed description of the above features and a comparison 
of them to amusement machine features is contained in 
Mr. King’s statement before a House Committee and is 
reproduced in its entirety in Appendix A attached to this 
opposition. Hearings on H.R. 3024, H.R. 8410, and S. 
1658 before a House Committee on Interstate and Foreign 
Commerce, 87th Cong., 2nd Sess. 40-43 (1962). 


A good example of a pinball machine which was ob- 
viously designed and manufactured primarily for gambling 
is described in the findings of fact of the United States 
District Court for the District of Kansas, in Turner v. 
United States, Civil Action No. T-2665, filed April 4, 1962 
(unreported) : 


5. The machine in question, which was introduced into 
evidence as ‘‘Exhibit A’’, apart from the usual features 
of a ‘‘pin ball’’ or bagatelle type machine, is equipped 
with certain devices, namely, a push button or ‘‘knock-off”’ 
button for releasing free plays, a meter for registering the 
plays so released (to a total of 999 free plays) and a pro- 
vision for multiple coin insertion for increasing the odds 
(i.e., increasing the number of free games obtainable on 
a single play to a maximum of 204). 


6. Generally a machine designed and intended for opera- 
tion merely for amusement purposes will award the player 
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a maximum cumulative total of 26 free games. On plain- 
tiff’s machine, if only one coin is inserted, the player can 
win not more than 4 free games on a single play; if an 
additional coin is inserted, he may win as many as 204 
games on a single play and may accumulate a total of as 
many as 999 free games. The pushbutton, or “‘knock-off”’ 
button serves to release completely all free games so ac- 
cumulated so as to render the machine unplayable without 
the insertion of a coin; when that button is depressed, the 
meter automatically records the total free games so re- 
leased. If a player accumulated 999 free games, it would 
require approximately 33 hours and 16 minutes of con- 
tinuous and uninterrupted play to use up the free games, 
and then, only if no additional free games were won. 


7. The ‘‘knock-off”’ button for releasing free plays and 
the meter for recording the free plays released or the 
provision for multiple coin insertion to increase the odds 
serve no useful purpose on a machine designed merely for 
amusement and they increase the cost of the machine with- 
out increasing the income from the machine when used 
for amusement. Such devices are specially adapted for 
use as gambling devices. 


Tt is clear that the determination of whether a particu- 
lar machine is designed and manufactured primarily for 
gambling and thus within the ambit of the statute is the 
type of issue which should be tried on a case-to-case basis. 


Plaintiffs claim that ‘‘it is difficult to know what is 
meant by the term ‘specifically enumerated.’’’ They 
claim they do not know whether certain State statutes 
exempt them. If this be so, the problem is not with the 
language of the federal statute. The words ‘“‘specifically 
enumerated’”’ are words of every day usage. If plaintiffs 
have a problem, it is with the State statutes. Confusion 
as to the meaning of a State statute does not make a fed- 
eral statute unconstitutional for vagueness. 
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The Registration Provisions Do Not Deprive the Individual 
Plaintiffs of Their Rights Against Self-Incrimination 


As a preliminary matter it is useful to examine the 
exact registration requirement of Section 1173. Under 
Subsection (4) a registrant is required to disclose the fol- 
lowing information: 


1) His name and address. 


2) Any other trade names under which and any other 
addresses at which he does business. 


3) The address of a place in a state or in a possession 
of the United States where he keeps the records 
required by Section 1173(c). 


4) The kind of business, ie. manufacturing, repair- 
ing-reconditioning, dealing, and/or operating, in 
which he intends to engage. 


A similar section in the old Johnson Act was interpreted 
as wholly prospective and therefore not violative of a regis- 
trant’s rights under the Fifth Amendment. In United 
States v. Ansani, 240 F.2d 216 (7th Cir. 1957) cert. denied 
sub nom Milner v. United States, 353 U.S. 936 (1957) the 
Court of Appeals confronted the privilege against self- 
incrimination and the registration requirement problem: 


‘¢. . , [T]he only question before us is whether that 
part of Section 1173 which requires the registration 
by dealers upon first engaging in business is violative 
of the Fifth Amendment. This registration require- 
ment is obviously prospective. It contemplates the 
filing of required information before the dealer com- 
mences business. Defendants are not compelled to 
confess to acts already committed, they are merely 
informed of the conditions upon which they may do 
business in the future. They make their own decision 
as to whether or not they will ship in interstate com- 
merce the proscribed devices . . . Since the privilege 
against self-incrimination relates only to past acts, 
the privilege has no just application to the situation 
before us.’’ 


In United States v. Kahringer, 345 U.S. 22, 32 (1953) 
the United States Supreme Court faced a problem closely 
analogous to the one in the Ansani case. There defendant 
had failed to comply with the registration provisions of 
Section 4412 of Title 26 (wagering tax). The District 
Court dismissed an indictment of the defendant for wilful 
failure to comply to that Section. 


The Supreme Court reversed the District Court notwith- 
standing the defendant’s objection that such registration 
violated his privilege against self-incrimination. The 
court reasoned that the disclosure required by this section 
did not relate to past acts but only to future acts that may 
or may not be committed. The privilege was held not to 
apply when a defendant is only compelled to register as 
a condition to engaging in business of wagering in the 
future. 8 Wigmore, Evidence. (3d ed. 1940) Sec. 2259¢; 
Accord. H. Pougera & Co., Inc. v. City of New York, 224 
NY. 269, 120 N.E. 642, (1918). 


In United States v. Murdock, 284 U.S. 141 (1931) the 
Court adopted the rule that the privilege against self- 
incrimination was not to be extended to a person whose 
sole grounds for invoking the privilege was the danger 
of prosecution by another sovereign. King of Two Sicilies 
v. Willcox, 1 Sim. N.S. 301, 61 Bng. Rep. 116 (1851). This 
doctrine has been consistently adhered to in the United 
States. Brown v. Walker, 161 U.S. 591 (1896); Hale v. 
Henkel, 201 U.S. 43 (1906) ; United States v. Murdock, 
supra; Feldman v. United States, 322 U.S. 487 (1944); 
8 Wigmore, Evidence, (3d ed. 1940) Sec. 2258. 


Therefore, the fact that activities of a defendant may 
violate state law is totally irrelevant regarding the privi- 
lege against self-incrimination contained in the Fifth 
Amendment of the United States Constitution. Hale v. 
Henkel, supra; United States v. Murdock, supra; United 
States v. Greenberg, 192 F.2d 201, 203 (3d Cir. 1951) re- 
versed on other grounds 343 U.S. 918 (1952) ; Marcello v. 
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United States, 196 F.2d 437, 442 (5th Cir. 1952) ; Tedesco 
v. United States, 255 F.2d 35, 37-39 (6th Cir. 1958). 


It Would Be Inequitable To Shield These Plaintiff's Alone 


In Alemite Mfg. Corp. v. Staff, 2 Cir. 1930, 42 F.2d 832 
(2a Cir. 1930), Judge Learned Hand said: 


* * * no court can make a decree which will bind 
anyone but a party; a court of equity is as much so 
limited as a court of law; it cannot lawfully enjoin 
the world at large, no matter how broadly it words its 
decree. If it assumes to do so, the decree is pro tanto 
brutem flumen, and the persons enjoined are free to 
ignore it. It is not vested with sovereign powers to 
declare conduct unlawful; its jurisdiction is limited 
to those over whom it gets personal service, and who 
therefore can have their day in court. 


We contend that unless customers of plaintiffs make an 
appearance before the court to ask to be protected against 
enforcement of this statute by the Attorney General, this 
court cannot grant such relief. 


These plaintiffs do not meet the requirements of Rule 
93(a)(3) of the Federal Rules of Civil Procedure relating 
to class actions so they are not qualified to ask for relief 
on behalf of the customer-receivors. 


In U. S. v. Wilhelm Reich Foundation, 17 F.R.D. 96, 
affirmed Baker v. U. S., 221 F. 2d 957, certiorari denied 76 
S.Ct. 82, 350 U.S. 842 the court held that an injunction re- 
straining defendants from manufacturing and distribut- 
ing argone energy accumulators which were adulterated 
and misbranded was not binding upon persons who had 
received the devices and who were practitioners of the 
alleged science of argonomy because the named defend- 
ants were not representative of the class of persons who 
were practitioners, and the decree was not binding upon 
them since they were not parties to the action, nor in 
privity with the defendants, and their rights had not been 
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adjudicated. The court held the practitioners were not 
bound by the decree and could be held liable for acts done 
contrary thereto even though the decree assumes to bind 
them. 


Since equity acts only in personam, Indemnity Ins. Co. 
of North America v. Smoot, 152 F.2d 667, 80 U.S. App. 
D.C. 287, certiorari denied 328 U.S. 835, plaintiffs cannot 
ask that an injunctive decree be affixed to its coin-operated 
machines so as to protect all persons receiving or operat- 
ing such machines. 


Since as well an equity court is a court of conscience, 
Durkin v. Lovknit Mfg. Co., Inc., 5 Cir. 1953, 208 F.2d 665 
and will not lend its aid to the perpetration of criminal 
acts, Cartlidge v. Rainey, 5 Cir. 1948, 168 F.2d 841, this 
court should decline to enjoin enforcement of the statute 
as to these plaintiffs when it is without authority to af- 
ford similar protection to those persons to whom these 
plaintiffs will ship their coin-operated devices. 


/s/ Davy C. ACHESON 
David C. Acheson 
United States Attorney 


/s/ Cuartes T. Duncan 
Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ JosepH M. Hannon 
Joseph M. Hannon 
Assistant United States Attorney 


/s/ Dantet J. McTacue 
Daniel J. McTague 
Assistant United States Attorney 
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[Filed December 31, 1962] 
APPENDIX A 


IDENTIFYING FEATURES OF GAMBLING AND 
NONGAMBLING PINBALL MACHINES 


1. The following observation can be made externally 
without opening the machines: 


(a) Variable odds and multiple-coin play 


Gambling: Machines which are designed for gambling 
have one prominent feature which serves no other pur- 
pose, namely, sets of variable odds which can be observed 
on the glass backboard, e.g., 


% 7 99% 96 200 300 450 600 
16 20 2 50 96 144 240 480 
4 6 8 16 382 64 120 192 


and a chance-selector mechanism which operates each time 
a coin is inserted, whether the board is played or not. 
Thus the first of the above columns would usually be 
illuminated when the machine is readied for play, but if 
another coin is inserted without playing, the higher col- 
umns would flash and sometimes (determine by chance) a 
higher set of odds would light up. This feature can be 
detected by the simple test of inserting two or more coins 
in succession without operating the play board. 


Nongambling: Amusement machines show no odds sets, 
and inserting a second coin without operating the play 
board has no effect (except in some two- and four-player 
models wherein second, third, and fourth coins activate ad- 
ditional score totalizers so that the machine keeps score 
for each player individually). 
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(b) Knock-off ‘‘button’’ and free play release circuits 


Gambling: The payoff on gambling machines is always 
controlled by a mechanism and circuit which removes or 
releases unused free plays. This operation is performed 
by pushing a button located under the machine on the 
bottom of the cabinet, or by disconnecting the source of 
line voltage by unplugging the power cord at the electric 
outlet and then plugging it back in to activate the machine, 
or by operating an ‘‘on-off’’ toggle switch also under the 
machine which has the same effect as disconnecting and re- 
connecting the line cord. After one or more free games 
have been won and are shown on the indicator on the glass 
backboard, the machine can be tested by working the but- 
ton or switch (easy to find because unless the machine is 
brandnew the surface around it will be worn and soiled) 
and/or disconnecting and reconnecting the power supply 
plug. 

Nongambling: Amusement machines have no such de- 
vice, and the only way to remove free games won is to 
play off each—usually by shooting at least one ball on 
the play field, before the next can be set up by pushing the 
free-game activator button on the front of the machine. 


(c) Free-game indicator 


Gambling: All payoff machines now in operation give 
at least a three-digit maximum (ie., up to 999) of free 
games, and this can be observed simply by noting whether 
the free-game indicator on the glass back board has three 
apertures for numbers. 


Nongambling: Amusement machines now being manu- 
factured rarely give more than 26 free games, and usually 
only a maximum of 5 or 10 (because obviously no one 
would find amusement in playing off free games by the 
hundreds). Such machines can be unerringly identified 
by the presence of only a one- or two-digit free game 
indicator. 
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(d) Complexity of play board 


Gambling: The playboards of gambling machines are 
strikingly identical in that they all have 26 holes in the 
same pattern and the only changes from model to model 
are in the painted artwork and colors of the plastic bump- 
ers. Nothing moves on these playboards except the ball 
itself which rolls down the inclined playboard by gravita- 
tional pull. 


Nongambling: Since the appeal of amusement types is 
actually the novelty of the play, each model has a different 
playboard layout consisting of large illuminated plastic 
bumpers, some of which kick the ball electromagnetically 
upon contact, drop-through holes, trap holes, kick-out 
holes, wire and plastic rollovers which add score when the 
ball rolls over them, dozens of lights that go on and off 
during the play, metal and plastic targets which score 
when hit by the ball, and play-controlled ‘‘flippers’’. A 
flipper is an electrically operated bat on the board which 
is activated by the player by pushing buttons located on 
the sides of the cabinet. Its action is similar to that of 
a baseball bat in that the player is able by skillful timing 
to bat the ball back up the board for additional scores. 
On the nongambling machines, it is the longer-playing 
complex playboard that appeals to players; not the mere 
downward rolling ball offered by the gambling machine. 


(e) External dimensional characteristics 


Gambling: Because of the large complex components 
necessary for gambling, the vertical box (usually called 
light box) which houses the back glass, is noticeably larger 
in all dimensions that the nongambling machines. Almost 
all of the gambling machines mechanisms are housed in 
this light box. 


Nongambling: All of the machines of the nongambling 
type are uniform in that all the various manufacturers 
use similar cabinets and light boxes with the following 
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approximate dimensions: Light box: 9 inches deep, 24 
inches high, 22 inches wide; cabinet: 15 inches deep, 23 
inches wide, 52 inches long. The 2- and 4-player non- 
gambling models, though larger than the above, are easily 
identified by the large angular type light box and cabinet 
and scoring panels on the back glass designated ‘‘1st 
player’’, ‘‘2nd player’’, ‘3rd player’, ‘‘4th player’. 


(f) Game details 


Gambling: The most widespread version is of the bingo 
or in-line variety which has one or more bingo cards on 
the back glass surrounded by other chance selected features 
such as ‘‘extra-balls,”’ ‘‘movable numbers in the card,”’ 
‘lighting numbers in each of the 4 corners of the card 
awards 200, 300, or 400 free plays,”’ “<2 numbers in a line 
pays the same as 3 in-line,”’ ‘‘3 the same as 4 in-line,”’ 
ete, They operate on the same principal as the old one- 
armed bandits, i.e., the matching or lining up of symbols. 
Instead of bells and fruit, the symbols used are numbers, 
arranged on the bingo cards. The names and arrange- 
ments vary from model to model, but the basic feature is 
present and easy to observe in all. 


Nongambling: Amusement machines have many novelty 
versions and a variety of game arrangements, but all de- 
pend on the accumulation of a single, progressively higher 
score as the game progresses and the matching or lining 
up feature is unusual in them. The machines are varied 
in theme from model to model as novelty of the game is the 
attraction. They are styled so that the player can play a 
simulated game of pool, hockey, baseball, archery, skee- 
ball, auto-racing, tick-tack-toe, various playing card games, 
spelling out names, space ships going around the world, 
diving into a swimming pool, dunking clowns in water 
tanks, doing crossword puzzles, jigsaw puzzles, lighting the 
colors of a rainbow, a boxing match, and dozens of others. 
The nongambling machines have ‘adding machine’? mech- 
anisms to keep a running tally of player’s score for hit- 
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ting various bumpers and contacts which are designated as 
thousands and millions of ‘‘points.’? When play on these 
machines commences, the score mechanisms always resets 
to zero. 


2. The following additional observations can be made 
when access can be had to the inside of the machines by 
unlocking and opening the front and back panels: 


(a) Replay meter or counter 


Gambling: Inside the gambling machines, usually up 
front near the coinbox, are two meters or counters. They 
are small electrically operated 5-digit, non-resetting ad- 
ding devices. One, called the total play counter, keeps a 
tally of the number of coins inserted and of the free plays 
played back into the machine, By subtracting the number 
of coins in the coinbox from the tally shown on the coun- 
ter, one can ascertain the number of free plays played 
back into the machine. The second counter or meter can 
be wired either of two ways: with one circuit, this counter 
tallies all of the unused or released free plays removed 
from the externally visible 3-digit indicator in the light 
box by means of the ‘‘knock off’’ button or circuit. These 
are ‘‘paid off’? free games so that the bartender or store- 
keeper can be reimbursed by the operator for the cash 
payoffs he has made. The second optional circuit con- 
figuration causes this second counter or meter to tally 
all free plays won by the player. By subtracting the num- 
ber of free plays played back into the machine as ascer- 
tained from the first meter, from the total free plays won, 
one again is able to determine the number of free plays 
““kmocked off’? and paid off. 


Nongambling: Most amusement machines have one me- 
ter or counter that shows the total of all games played, as 
a check on the coin collector and the operation of the 
machine. This device operates only when a game is set 
up for play on the play board. 
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(b) Coinbox 


Gambling: The gambling machines produce as much as 
$300-$400 per week in a good location; the box below the 
coin chute is therefore always large enough to hold many 
thousands of coins (ie., with interior dimensions about 
that of a 4- or 5-gallon pail). 


Nongambling: The top ‘‘take’’ of an amusement ma- 
chine is $20-$30 per week. Therefore the coinboxes are 
much smaller, usually smaller than a cigarbox. 


(c) General complexity 


Gambling: No one who has ever seen the inside working 
of a modern ‘‘inline’’? gambling machine could ever again 
confuse it with any amusement machine now on the mar- 
ket. It has a complex motor driven ‘‘chance’’ selector 
mechanism that selects odds and other features. An- 
other motorized assembly known as a search unit ‘‘search- 
ers’’ all of the lineup combinations for a winner after 
some of the balls have been shot. In addition to these is 
a large assortment of relays, electrical stepping switches, 
and 3-digit free-play indicator. Almost all of this mech- 
anism is in the “‘light box’? with a good bit mounted on 
the hinged back door of the box. After the second or 
third ball is shot on the gambling machine, one can hear 
the machinery inside automatically commence operation 
and continue to operate for a time even after completion 
of play. 


Nongambling: There is considerably less machinery in 
these machines, particularly in the light box. A note- 
worthy point is that the only times the mechanisms of a 
nongambling machine operate is upon the resetting of 
the machine for a new play and when the ball on the 
playfield is actually hitting bumpers and electrical con- 
tacts to add to the player’s score. After the last ball is 
played, the machine is immediately dead until a new play 
is started. 
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(a) Reflex-unit 


Gambling: One component in modern gambling machines 
deserves special mention, because it is never found on 
nongambling models. This is the reflex unit, a complicated 
arrangement of gears, magnetic actuators, and electric 
switches usually placed on the back door, that automat- 
ically increases or reduces the chances of getting better 
odds by opening certain ‘‘advance odds”’ circuits as free 
plays are made and by closing them as play continues 
without making free plays. It gives a compensating effect 
so that the machine can never be beaten. 


Nongambling: There is no such mechanism in the non- 
gambling machine so the skill and coordination of each 
individual player is the controlling factor. The score ad- 
justments in these machines is to enable the operators 
to control roughly the number of free plays to coin play 
percentage because if it is too easy, the operator cannot 
make a return on his investment and if it is too hard, 


the players will not play the machine. Some locations 
have generally more skillful players and higher line volt- 
ages at the electric outlet which tend to give higher scores 
due to increased power of the ‘‘flippers’’ to bat the balls 
back up the board. On the nongambling machines, skill- 
ful players always get better scores than those not so 
skillful with the use of the ‘‘flippers’’ or bats. 


[Filed January 8, 1963] 
Civil Action No. 3891-62 


Memorandum of Points and Authorities in Opposition to 
Motion to Dismiss the Complaint and in Reply to De- 
fendant’s Opposition to Plaintiffs’ Motion for a Preliminary 
Injunction and for the Convening of a Three Judge Court 
Pursuant to 28 U.S.C. §§ 2282, 2284 


[Deleted] 
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EXHIBIT A 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3891-62 


Lion MaNvrFAacTuRING CORPORATION, 
Barty Manuracrurinc CoMPaNy, 
Raymonp T. Mooney, 

Srare SALES AND SERVICE CoRPORATION, 
and 
Samuet A. Wersman, Plaintiffs 


V. 


Rozert F. Kennevy, Attorney General of the United States, 
Defendant 


Affidavit in Support of Application for Preliminary Injunction 
in the Above Entitled Cause 


William T. O’Donnell, being first duly sworn on oath, 
deposes and says that he is the General Sales Manager of 
the Lion Manufacturing Corporation (hereinafter referred 
to as Lion) and the Bally Manufacturing Company (here- 
inafter referred to as Bally), both of Chicago, Illinois, two 
of the plaintiffs in the above entitled cause. That this 
affidavit is in support of the application for a preliminary 
injunction against the enforcement of the Act of January 
2, 1951, 64 Stat. 1134, as amended by the Act of October 
18, 1962, 76 Stat. 1075, 15 U.S.C. 1171-1178, which Act as 
amended became effective on December 17, 1962; that the 
affiant has been employed by Lion and Bally since January 
1, 1946, and has been General Sales Manager since 1950, 
and has full knowledge of all facts and statements contained 
in this affidavit, which are true in substance and in fact. 


Affiant further deposes and says that beginning with the 
effective date of the aforesaid act the following losses have 
been suffered and will continue to be suffered by Lion and 
Bally: 
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1. On the effective date of such Act, December 17, 1962, 
the plaintiffs Lion and Bally have suffered a virtual cessa- 
tion of the productive business they have enjoyed in past 
years. 


2. On Friday, December 14, 1962, the plaintiffs, Lion and 
Bally, had in their employ 671 union employees engaged in 
work in the factory or production portion of Plaintiff’s 
business. On Friday, December 21, 1962 they had 412 of 
such union employees. On Friday, December 28, 1962 they 
had 180 of such union employees. On this date, Friday, 
January 4, 1963 they have 313 of such union employees. 


Of the 671 union employees on December 14, 1962, 35 
per cent had been employed for over 10 years. 20 per cent 
had been employed for over 15 years and 36 had been em- 
ployer between 5 and 9 years. 


The reduction in the personnel employed, came about as 
a direct result of the fact that the products of the plain- 
tiffs, Lion and Bally, which were freely traded and bought 
and sold in interstate commerce prior to the effective date 
of such Act as aforesaid, and which were and still are legal 
in most all States, are now tainted with a possible classi- 
fication of illegality in the event shipments of the products 
are made in interstate commerce. 


The present force of 313 union employees is engaged in 
the manufacturing of products which accounted for less 
than 20 per cent of the volume of sales made by the Plain- 
tiffs Lion and Bally in the year 1962. Such employees will 
necessarily have to be laid off in the near future, since the 
Plaintiffs sales volume on the items being produced is 
extremely limited. Unless some clarification is made con- 
cerning what products may be shipped in interstate com- 
merce and to which States, Plaintiffs will be virtually 
forced out of business. 


3. Plaintiffs Lion and Bally have lost their investment 
in the training given to such employees, as have been laid 
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off, and will find it extremely difficult to rehire these 
employees or retrain new employees. Upon necessarily 
being compelled to lay off the employees now still employed, 
Plaintiffs Lion and Bally will suffer similar damages. 


4. A large percentage of the valuable machinery and 
equipment owned by the plaintiff Lion in the approximate 
value of $700,000 is standing idle. Upon being compelled 
to lay off the employees now still employed all such equip- 
ment will stand idle. Tools, dies and jigs having an addi- 
tional replacement value of many hundreds of thousands 
of dollars are unsuitable for uses other than the manufac- 
turing of the products of the Plaintiffs Lion, most of 
which products are possibly now unsaleable in interstate 
commerce. 


5. The distributor organization comprising approxi- 
mately 50 distributors throughout the United States and 
other countries, which has been created, expanded and 
preserved by the plaintiffs (Lion and Bally) for a period 


of more than 30 years, will disintegrate. 


6. The plaintiffs Lion and Bally have enjoyed a volume 
of sales of approximately three quarters of a million dollars 
per month during the past 12 months, and as of the effee- 
tive date of the law as amended, such sales volume will 
largely disappear. 


During the period from December 17, 1962 the effective 
date of the Act, to and including January 3, 1963, Plain- 
tiffs Lion and Bally have made sales of approximately 
$90,000.00, a proportionate reduction of approximately 75 
per cent of their previous monthly sales. $80,000.00 of 
such sales consisted of sales made in foreign commerce and 
the balance of said sales were of Kiddie Rides. 


7. The plaintiffs presently have outstanding and uncol- 
lected accounts receivable in the approximate amount of 
$1,750,000 due and owing from the aforesaid 50 distributors, 
and by reason of the cessation of business by plaintiffs and 
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the inevitable disintegration of the distributor organization, 
i there will be great difficulty in securing collection of the 
: aforesaid accounts receivable and great losses will be 
sustained. 


Wim T. O’DonnELL 
William T. O’Donnell 
Subscribed and sworn to before me this 4th day of 
January, 1963. 
CuareNcE H. Ferr 
Notary Public 


[Filed January 8, 1963] 
EXHIBIT B 
UNITED STATES COURT OF CLAIMS 
No. 179-61 


Micuaru’s Ewrerprises, Inc., 

MicHaeL BusHpp, 

Plaintiff's, 
v. 

Tue Unrrep States, 

Defendant. 
Petition 
(Filed May 5, 1961) 


1. Plaintiff, Michael’s Enterprises, Inc., is a corporation 
organized under the laws of Delaware, is hereinafter re- 
ferred to as the corporate plaintiff, and in 1959 and there- 
after was engaged in owning, maintaining and operating 
at various locations certain amusement devices, including 
five multiple coin pin-ball machines at the Washington Na- 
tional Airport. 
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2. Plaintiff, Michael Bushdid, is the owner of an unin- 
corporated business known as Edna Amusement Company, 
and in 1959 owned, maintained and operated certain amuse- 
ment devices at the Greyhound Bus Terminal in Wash- 
ington, D. C., including six multiple coin pin-ball machines, 
and is hereinafter referred to as the individual plaintiff. 
The individual plaintiff is the president and majority stock- 
holder of the corporate plaintiff. 


3. Each of the said pin-ball machines bore the $10.00 
amusement device stamp tax as required by Sees. 
4461(a)(1) and 4462(a)(1)(C) of the Internal Revenue 
Code, and were operated by plaintiffs in both of said loca- 
tions at all times during the periods in question as non-gam- 
bling devices, with no cash, premiums, merchandise or 
tokens being offered or delivered to any person using said 
machines. Said machines are not gaming devices within 
Sees. 4461 and 4462, I.-R.C. 


4. Before placing said machines in operation, knock-off 


buttons and meters installed by the manufacturer were 
removed. 


5. On November 6, 1959, the defendant’s Internal Rev- 
enue Service assessed these machines as gaming devices 
under Sec. 4461(a)(2) of the Internal Revenue Code, in 
the amount of $1,267.30 against the corporate plaintiff, 
including penalties and interest, and $1,900.95 against the 
individual plaintiff, including penalties and interest, for 
the fiscal year July 1, 1959 to June 30, 1960. 


6. On or about November 23, 1959, both plaintiffs duly 
made claim for abatement of the above tax assessments, 
and by letters of July 25, 1960, the defendant’s Internal 
Revenue Service denied said claims. 


7. On February 14, 1961, the corporate plaintiff paid 
defendant $1,361.05, including penalties and interest, by 
check No. 4737, dated February 9, 1961, and drawn on the 
Alexandria National Bank of Alexandria, Virginia; and 
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the individual plaintiff paid defendant $2,041.58, including 
penalties and interest, by check No. 3021, drawn on the 
same bank. 


8. On or about February 20, 1961, the corporate plain- 
tiff and the individual plaintiff each filed claims for refunds 
of said taxes in accordance with the law and applicable 
regulations of the Secretary of the Treasury, and set forth 
completely the basis for the claims and the reasons why 
the amounts claimed should be refunded. These claims 
were disallowed by letters dated April 28, 1961 and May 
1, 1961. 


9. Defendant, in denying said claims, relied upon Rev- 
enue Ruling 59-294, C.B. 1959-2, 340. Plaintiffs say such 
ruling does not apply to these machines and is also in- 
valid and in conflict with and unauthorized by Secs. 4461 
and 4462 of the Internal Revenue Code. 


Wuenrerore, the plaintiff, Michael’s Enterprises, Inc., 


demands judgment in its favor against the United States 
in the amount of $1,331.05, plus interest, and the plaintiff, 
Michael Bushdid demands judgment against the United 
States in the amount of $2,041.58, plus interest. 


Respectfully submitted, 


Morris D. Schwartz, 
711 14th Street, N. W. 
Washington 5, D. C. 
Attorney for Plaintiffs. 
Of Counsel: 
Martin S. BECKER 
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[Filed January 8, 1963] 
EXHIBIT C 
IN THE UNITED STATES COURT OF CLAIMS 
No. 179-61 
Micwazv’s Enterprises, Inc., Micnaey Busupm, Plaintiff's 
v. 
Unrrep States or America, Defendant 


Answer 
(Filed July 3, 1961) 


The United States, defendant herein, by Louis F. Ober- 
dorfer, its Assistant Attorney General, admits all allega- 
tions of plaintiff’s petition not admitted, qualified or other- 
wise referred to below. 


The defendant further answers as follows: 


1. Admits the allegations in paragraph 1 except for the 
allegation describing plaintiff’s machines as ‘certain 
amusement devices,’’ which allegation is denied. 


2. Admits the allegations contained in paragraph 2 ex- 
cept for the allegation describing plaintiff’s machines as 
‘‘eertain amusement devices,’’ which allegation is denied. 
Further, the defendant alleges that it is without knowledge 
or information sufficient to form a belief as to the truth 
of the allegations contained in the final sentence of para- 
graph 2. 

3. Denies the allegations contained in paragraph 3 except 
for the allegation that—‘‘each of the said pinball machines 
bore the $10.00 amusement device stamp tax’’—which alle- 
gation is admitted. 


4. Denies the allegations contained in paragraph 4. 


5. Admits the allegations contained in paragraph 5. 
6. Admits the allegations contained in paragraph 6. 
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7. Admits the allegation that on February 14, 1961, ‘‘the 
corporate plaintiff paid defendant $1,361.05, including pen- 
alties and interest’’—and ‘‘the individual plaintiff paid 
defendant $2,041.58, including penalties and interest,’’ but, 
alleges that it is without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations 
contained in paragraph 7. 


8. Admits the allegations contained in paragraph 8; ex- 
cept alleges that said claims for refund were filed on or 
about April 13, 1961 rather than February 20, 1961 as al- 
leged in paragraph 8. 


9. Denies the allegations contained in paragraph 9. 


WHEREFORE, defendant prays that plaintiff take nothing 
from it in this suit and that the same be dismissed with 
costs against the plaintiff. 


Louis F. OBERDORFER 
Assistant Attorney General 
Evcene Emerson 
Attorney 


[Filed January 8, 1963] 
EXHIBIT D 
UNITED STATES DEPARTMENT OF JUSTICE 
WASHINGTON, D. C. 


March 16, 1962 
Morris Schwartz, Esquire 
711 14th Street, N. W. 
Washington, D. C. 
Re: Michael’s Enterprises, Inc., et al. v. United 
States (C. Cls. No. 179-61) 


Dear Mr. Schwartz: 


This refers to the above-entitled suit for refund of taxes 
for the period July 1, 1959 to June 30, 1960. 
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This is to advise you that an administrative settlement 
has been approved on behalf of the Attorney General. 


Accordingly, the Chief Counsel, Internal Revenue Serv- 
ice, has been authorized and directed to cause the issuance 
of a refund of such tax and assessed interest paid as the 
Service computes to be due under the issues raised by 
the pleadings, plus statutory interest at the rate of six 
per centum per annum from the date of the overpayment 
to a date preceding the date of the refund checks by not 
more than thirty days. In other words, the refund will be 
in the amount plaintiffs would have received (other than 
costs) had they prevailed in this litigation. The amount 
of recovery demanded in the petition, however, is not con- 
trolling, but is subject to the recomputations made by the 
Service. 

The refund checks will be sent by the Service to this 


office for delivery to the taxpayers or to the counsel of 
record. Moreover, the refund checks will not be so delivered 


until this office has received from the taxpayers’ counsel 
of record a stipulation calling for dismissal of the suit 
with prejudice and with the parties to bear their respective 
costs. Meanwhile, it is suggested that the stipulation be 
deposited in this office in order to avoid any delay in the 
delivery of the checks and termination of the litigation at 
the appropriate time. 


Sincerely Yours, 


Lovis F. OBERDORFER 
Assistant Attorney General 
Tax Division 
By: /s/ C. Moxtey FEaTHERSTON 
Chief, Review Section 
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EXHIBIT E 


March 16, 1962 

Honorable Richard Arens 
Commissioner 
United States Court of Claims 
Washington 6, D. C. 

Re: Michael’s Enterprises, Inc., et al. 

v. United States (C. Cls. No. 179-61) 

Dear Commissioner Arens: 


Pursuant to your telephone conversation of March 16, 
1962 with Lyle M. Turner, Chief, Court of Claims Section, 
the Government respectfully requests that the trial in the 
above-captioned case be continued for thirty days. 


The Attorney Gerenal has formally directed the Com- 
missioner of Internal Revenue to grant an administrative 


refund to plaintiff in the amount of the sum prayed for in 
its petition, plus statutory interest thereon. A continuance 
would allow the Internal Revenue Service to prepare and 
tender payment to plaintiff. Plaintiff has been notified 
and has no objection to a continuance. 


Sincerely Yours, 


Lovis F. OBERDORFER 
Assistant Attorney General 
Tax Division 

By: Epwarp 8. SmirH 
Assistant for Civil Trials 


¢: Morris Schwartz, Esq. 
711 14th Street, N.W. 
Washington 5, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action 3891-62 


Lion Manvuracrurrne Corporation, et al. 
Plaintiffs 
vs. 


Rozert F. Kennepy, Attorney General 
of the United States 
Defendant 


Memorandum 


This is a motion denominated ‘‘* * * For a Preliminary 
Injunction and for the Convention of a Three Judge Court 
Filed Pursuant to 28 USC §$§ 2282, 2284.” 


The Court has scrutinized carefully the motion and the 
supporting papers filed therewith in order to ascertain and 


determine whether or not a substantial Constitutional ques- 
tion is presented in order to call into being the convention 
of a three judge court and having heard argument in 
extenso on the application for a temporary restraining 
order, relating generally to the same subject matter it 
concludes : 


That no such question exists and therefore dismisses the 
complaint for that reason. Counsel will prepare proper 
order. 


/3/ Matthew F. McGuire 
Chief Judge 
January 11, 1963 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3891-62 
Order 


This case having come before the Court on plaintiffs’ 
motion denominated ‘‘* * * For a Preliminary Injunction 
and for the Convention of a Three Judge Court Filed Pur- 
suant to 28 U.S.C. §§ 2282, 2284’, and the Court having 
heard argument in extenso on plaintiffs’ application for a 
temporary restraining order in this same case on the gen- 
eral subject matter of the present motion and having care- 
fully scrutinized the present motion, the supporting papers 
filed therewith, and the entire record herein, and it appear- 
ing to the Court that plaintiffs have raised no substantial 
Constitutional question and consequently have raised no 
issue which is required to be decided by a three judge court 


and it further appearing to the Court that there is no case 
or controversy involved in this action, and in accordance 
with the memorandum filed by the Court in this case on 
January 11, 1963, it is by the Court this 16th day of Janu- 
ary, 1963. 


Orperep, sua sponte, that the complaint be and it hereby 
is dismissed on the ground that (1) plaintiffs have raised 
no substantial Constitutional question and (2) there exists 
no case or controversy in this action, and therefore, it is 


Furtuer OrvereD, that plaintiffs’ motion be and it hereby 
is dismissed as—meet. 


s/ Matthew McGuire 
Chief Judge 
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[Filed January 17, 1963] 
Civil Action No. 3891-62 
Plaintiffs’ Objection to the Defendant's Proposed Order 


Although this Court’s memorandum opinion was filed on 
January 11, 1963, no copy thereof was delivered to the 
plaintiffs until January 15, 1963. Mailing was made by the 
Clerk on January 14, 1963. On January 16, 1963, the plain- 
tiffs were furnished with a copy of the defendant’s pro- 
posed order. 


This proposed order is not in conformity with the memo- 
randum opinion of January 11, 1963. Some of the recitals 
in that order are incorrect, even though paraphrasing to 
some extent the memorandum opinion. For example, both 
the memorandum opinion and the defendant’s proposed 
order recite that the Court heard oral argument ‘‘in ex- 
tenso on plaintiffs’ application for a temporary restraining 
order in this same case on the general subject matter of 


the present motion.’’ Plaintiffs challenge the accuracy of 
this statement. The merits of the constitutional questions 
raised by the plaintiffs were not argued in extenso on the 
application for a temporary restraining order. Little 
purpose would be served, however, in debating this matter 
since the record will reflect the extent and nature of the 
argument. 


There were submitted to the Court by the Assignment 
Commissioner on January 10, 1963, the plaintiffs’ motion 
for a preliminary injunction and a motion for the conven- 
tion of a three judge court, pursuant to 28 U.S.C. $§ 2282, 
2284; the defendant’s opposition to such motions; the de- 
fendant’s motion to dismiss, and the plaintiff’s opposition 
to such a motion. 


On January 11, 1963, without oral argument or consul- 
tation with counsel for respective parties, the Court filed 
its memorandum opinion which clearly states that since 
no substantial constitutional question was presented by the 
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plaintiffs, the request for the convention of a three judge 
court is denied and the complaint is to be dismissed. 


The proposed order of the defendant states that the 
Court ‘‘sua sponte’? dismissed the complaint. This is not 
the fact, since the Court purportedly acted upon the defend- 
ant’s motion to dismiss. Defendant’s proposed order states 
that one of the grounds for the Court’s ruling is that the 
Court found that no case of controversy existed. One would 
search the Court’s memorandum in vain for any such find- 
ing. Finally, the defendant’s proposed order recites that 
‘‘plaintiffs’ motion be and it is hereby dismissed as moot.’’ 
The question of mootness is nowhere to be found in the 
Yourt’s memorandum opinion; was never argued to the 
Court, and has no application to these proceedings. 


Plaintiffs suggest that the proposed order attached here- 
to is more in keeping with the Court’s memorandum 
opinion, it being understood, however, that the tendering of 
such a proposed order does not signify any assent on the 


part of the plaintiffs to the Court’s ruling. 


Respectfully submitted, 


Hocan & Hartson 


/s/ By Paut R. Connouty 
Paul R. Connolly 


John J. Ross 
Attorneys for Plaintiffs 
S00 Colorado Building 
Washington 5, D. C. 


Overruled. Matthew F. McGuire, Judge, USDC DC 
January 17, 1963 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3891-62 


* * ” * 
Order 


This cause came on before the Court the plaintiffs’ 
motions for a preliminary injunctioy“and for the con- 
vention of a three judge court, pursugtt to 28 U.S.C. §§ 2282, 
2984, and upon the defendant’s métion to dismiss, and the 
Court being convinced on the bgSis of the papers submitted 
that no substantial constitufonal question is presented, it 
is by the Court this y of January, 1963, 


Orverep that the intiffs’ motions for a preliminary 

e convention of a three judge court, 

pursuant to 28 S.C. §§ 2282, 2284, be and the same are 
hereby deniedfand that the defendant’s motion to dismiss 


Chief Judge 
[Not Signed] 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
* * * * * * ca * * * 
Notice of Appeal 

Notice is hereby given this 11th day of February, 1963, 
that Plaintiffs hereby appeal to the United States Court 
of Appeals for the District of Columbia from the final order 
of this Court entered on the 16th day of January, 1963 in 
favor of Defendant against said Plaintiffs dismissing the 
action and denying the plaintiffs’ application to convene 
a three-judge court, pursuant to 28 U.S.C. §§ 2282, 2284. 


/s/ Paut R. Coxnouty 
Attorney for Plaintiffs 
800 Colorado Building 
Washington 5, D. C. 
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IN THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 17,832 
Lion Manvuracturinc Corporation, ET AL., Appellants 
vs. 
Rosert F. Kennepy, Appellee 
Motion to Substitute Parties 


Come now Raymond T. Moloney, Lion Manufacturing 
Corporation and Bally Manufacturing Company and Wil- 
liam T. O’Donnell and Lion Manufacturing Corporation 
(hereafter called new Lion) by their attorneys Paul R. 
Connolly and John J. Ross, who are authorized by all 
parties heretofore named to act, and move the Court to 
substitute William T. O’Donnell as a party appellant for 
Raymond T. Moloney and new Lion for appellants Lion 


Manufacturing Corporation and Bally Manufacturing Com- 
pany, in accordance with Rule 9 of the Rules of this Court 
and Rule 25(c) F.R.C.P., and for reason therefor refers the 
Court to the affidavit of William T. O’Donnell, attached 
hereto as Exhibit A and incorporated herein by reference, 
and say as follows: 


During the pendency of this appeal, and specifically in 
June, 1963, appellants Lion Manufacturing Corporation 
and Bally Manufacturing Company sold and transferred 
their physical plant, properties, assets and names to a new 
corporation, incorporated under the laws of the State of 
Illinois and known as K. O. S. Enterprises, Inc., which has 
since changed its name to Lion Manufacturing Corporation 
(new Lion), and by virtue of such transfer, Lion Manufac- 
turing Corporation and Bally Manufacturing Company, the 
original appellants, are no longer engaged in the business 
of the manufacture and sale of coin-operated amusement 
devices, nor is Raymond T. Moloney an officer of a corpora- 
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tion engaged in such business; but that, by virtue of the 
transfer, new Lion now owns the properties, assets and 
rights formerly owned by the appellant Lion and Bally, and 
William T. O’Donnell has assumed the presidency of new 
Lion and by virtue of that position is now the principal 
executive officer of a corporation engaged in the manufac- 
ture and sale of coin-operated amusement devices in inter- 
state commerce and may be a person subject to the provi- 
sions of the Gambling Devices Act of 1962, 15 U.S.C. $$ 1171 
and 1178, in the same manner and fashion as was Raymond 
T. Moloney when this action was commenced; that appel- 
lants Lion and Bally have executed an assignment of their 
rights in this action to new Lion, and that accordingly such 
interest and standing as was possessed by the original ap- 
pellants Lion, Bally and Raymond T. Moloney are now 
possessed by new Lion and William T. O’Donnell. 


Pau. R. Connouiy 
Paul R. Connolly 


Joun J. Ross 
John J. Ross 
Attorneys for Appellants 
800 Colorado Building 
Washington 5, D. C. 
Hocan & Hartson 
Of Counsel 


Affidavit 
County or Cook 
State of Illinois: ss 


William T. O’Donnell, being first duly sworn, deposes and 
says that he is the same William T. O’Donnell who, as 
General Sales Manager of Lion Manufacturing Corporation 
and Bally Manufacturing Company, has previously executed 
affidavits in this action and that he is now President of a 
new corporation which has acquired the names Lion Manu- 
facturing Corporation and Bally Manufacturing Company 
and which is now known as and is engaged in business under 
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the name of Lion Manufacturing Corporation, and is con- 
tinuing the businesses formerly conducted by Lion Manu- 
facturing Corporation and Bally Manufacturing Company. 


He does further depose and say that the following state- 
ments concerning the transfer of interest in the businesses 
of Lion Manufacturing Corporation and Bally Manufactur- 
ing Company as hereinafter set forth, are true in substance 
and fact. 


1. Upon the institution of this action in the District 
Court, Lion Manufacturing Corporation and Bally Manu- 
facturing Company, hereinafter called Lion and Bally re- 
spectively, were corporations organized and existing under 
the laws of Illinois. They maintained their principal place 
of business in Chicago, Illinois. Both corporations had 
been engaged for a period of thirty (30) years in the manu- 
facture and sale respectively of coin-operated amusement 
machines and other devices, including pinball tables. Their 
president, at the time of the institution of the suit in the 
District Court, was Raymond T. Moloney. 


2. Following the effective date of the Gambling Devices 
Act of 1962 (15 U.S.C. $§ 11-71, 11-78) and by reason of the 
uncertainty of the application of this Act to the businesses 
conducted by Lion and Bally, the business of these corpora- 
tions diminished so substantially as to virtually cease, and 
the owners of these corporations became desirous, by rea- 
son of increasing losses, of terminating their interest in 
said businesses. 


3. By virtue of his own long standing interest and devo- 
tion to the business of Lion and Bally, and in the interest 
of many longtime employees of Lion and Bally, your affiant 
became desirous of continuing the operation of these busi- 
nesses. Accordingly, with some associates, affiant, William 
T. O'Donnell, on June 14, 1963 caused to be formed an 
Illinois corporation, K. O. S. Enterprises Inc. and became 
president of said corporation. On June 17, 1963, this new 
corporation entered into a written agreement with the 
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appellant Lion Manufacturing Corporation for the pur- 
chase of all the inventory and other physical assets of Lion 
used in the manufacture of coin-operated amusement ma- 
chines, including the exclusive rights to the use of the name 
Lion Manufacturing Corporation and Bally Manufacturing 
Company. K. O. S. Enterprises Inc. then caused its name 
to be changed to Lion Manufacturing Corporation and is 
now conducting the business of manufacturing and sale of 
coin-operated amusement devices, including pinball tables, 
as heretofore conducted by the plaintiffs Lion and Bally. 


4. Among the assets so purchased are the following: 


a. All the inventory used in the production of coin-op- 
erated amusement machines, consisting of raw materials, 
work in process, purchased parts, spare or repair parts, 
and other finished products and inventory acquired from a 
liquidated subsidiary of the transferor. All of such in- 
ventory is peculiarly suited and adapted for exclusive use 
in the manufacture of coin-operated amusement machines, 
including pinball games, and such finished inventory has 
been fabricated for such use. 


b. Two parcels of real estate, one at 3140 North Rockwell 
Street, Chicago, Illinois and the other at 339 North Oakley 
Avenue, Chicago, Illinois. The Rockwell Street property 
consists of a building containing 15,000 square feet, which 
is outfitted for and used for the production of cables for 
use in coin-operated amusement machines, principally pin- 
ball machines. The Oakley Avenue property consists of a 
woodworking manufacturing plant complete with tools and 
equipment for the production of cabinets, supporting legs 
and other wooden components used in the assembly of coin- 
operated amusement machines, principally pinball games. 


c. A lease of premises 2640 W. Belmont, Chicago, Illinois, 
for a period of 18 months from July 1, 1963. These prem- 
ises consist of a factory building containing 97,000 square 
feet, principally designed and outfitted for the manufacture 
of pinball games. All the machinery, equipment and fix- 
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tures contained in the said building has been purchased. 
An option to purchase outright said premises within a 
period of six months from July 1, 1963, has also been 
acquired. 


d. All accounts receivable and notes receivable from cus- 
tomers, arising out of the sale of coin-operated amusement 
devices previously sold by the transferor corporations. 


e. All other machinery, equipment, tools, dies, jigs, pat- 
terns, supplies, furniture, vehicles, trucks and office equip- 
ment wherever located, customer lists, purchase orders, 
goodwill, trade marks, trade names, including Lion and 
Bally, inventions, secret processes and engineering projects 
have also been acquired. 


f. Pending patent applications and numerous patents 
have also been acquired. 


5. All of the physical assets which have been purchased 
by the new corporation are those which have in the past 
been utilized exclusively for the production of coin-operated 
machines, principally pinball games, and are unsuitable for 
uses other than the manufacture of such products. Their 
value is directly dependent upon their continued useful- 
ness for such purposes. 


6. The accounts receivable and notes receivable are those 
of customers who have been prior purchasers of coin-op- 
erated machines. If these customers, who are principally 
local distributors of such machines, cannot continue to re- 
ceive in interstate commerce the products of the type which 
have previously been sold to them, they in turn will be 
unable to remain in business and the collectibility of the 
aforesaid accounts and notes will be directly affected. 


7. All existing contracts relating to the coin machine 
business as conducted by Lion and Bally have been acquired, 
adopted and assumed by the new corporation. These con- 
tracts include all distributor contracts and union employ- 
ment agreements. 


104 


8. By virtue of the acquisition of assets as previously 
stated, the coin-operated machine business, as heretofore 
conducted by Lion and Bally, the original plaintiffs in the 
District Court, is now being conducted and continued by 
the new corporation, the Lion Manufacturing Corporation, 
present owner of such business. 


9. By virtue of this acquisition and his assumption of the 
presidency of the new corporation, affiant William T. O’Don- 
nell now is in the same position as was Raymond T. Moloney 
when this action was first instituted. 


/s/ Wis T. O’DoxNELL 


Subscribed and sworn to before me this 22nd day of 
July, 1963. 
/s/ Francis E. SwEET 
Notary Public 


[Filed July 31, 1963] 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,832 


” * 


Order 

On consideration of appellants’ motion to substitute par- 
ties and extend the time for filing appellants’ brief, and 
the Clerk having been informed by appellee that he has no 
objection thereto, it is 

Orverep that William T. O’Donnell is hereby substituted 
as a party appellant for Raymond T. Moloney, and Lion 
Manufacturing Corporation (new Lion) is hereby substi- 
tuted as a party appellant for Lion Manufacturing Corpora- 
tion and Bally Manufacturing Company, and it is 

Fourraer Orperep that appellants’ brief shall be filed on 
or prior to August 15, 1963. 


Dated: July 31, 1963 
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APPENDIX B 
Fifth Amendment, United States Constitution 


No person * * * shall be compelled in any criminal case 
to be a witness against himself, nor be deprived of life, 
liberty or property, without due process of law * * *. 


Gambling Devices Act of 1962, 64 Stat. 1134, as Amended, 
76 Stat. 1075, 15 U.S.C. §§ 1171-1178 


Section 1. Definitions 
As used in this Act— 
(a) The term ‘‘gambling device’’ means— 


(1) any so-called ‘‘slot machine’’ or any other ma- 
chine or mechanical device an essential part of which 
is a drum or reel with insignia thereon, and (A) which 
when operated may deliver, as the result of the ap- 
plication of an element of chance, any money or prop- 
erty, or (B) by the operation of which a person may 
become entitled to receive, as a result of the application 
of an element of chance, any money or property; or 


(2) any other machine or mechanical device (includ- 
ing, but not limited to, roulette wheels and similar 
devices) designed and manufactured primarily for use 
in connection with gambling, and (A) which when op- 
erated may deliver, as the result of the application of 
an element of chance, any money or property, or (B) by 
the operation of which a person may become entitled 
to receive, as the result of the application of an element 
of chance, any money or property; or 


(3) any subassembly or essential part intended to 
be used in connection with any such machine or mechan- 
ical device, but which is not attached to any such 
machine or mechanical device as a constituent part. 


(b) The term ‘‘State’’ includes the District of Columbia, 
Puerto Rico, the Virgin Islands, and Guam. 
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(c) The term ‘‘possession of the United States’? means 
any possession of the United States which is not named in 
paragraph (b) of this section. 


(d) The term ‘‘interstate or foreign commerce’’ means 
commerce (1) between any State or possession of the United 
States and any place outside of such State or possession, or 
(2) between points in the same State or possession of the 
United States but through any place outside thereof. 


(e) The term ‘‘intrastate commerce’’ means commerce 
wholly within one State or possession of the United States. 


Section 2. Transportation of gambling devices as unlaw- 
ful, exceptions; authority of Federal Trade Commission 


Tt shall be unlawful knowingly to transport any gambling 
device to any place in a State, the District of Columbia, or 
a possession of the United States, from any place outside of 
such State, the District of Columbia, or possession: Pro- 
vided, That this section shall not apply to transportation 
of any gambling device to a place in any State which has 
enacted a law providing for the exemption of such State 
from the provisions of this section, or to a place in any 
subdivision of a state if the State in which such subdivision 
is located has enacted a law providing for the exemption 
of such subdivision from the provisions of this section, nor 
shall this section apply to any gambling device used or 
designed for use at and transported to licensed gambling 
establishments where betting is legal under applicable State 
laws: Provided further, That it shall not be unlawful to 
transport in interstate or foreign commerce any gambling 
device into any State in which the transported gambling 
device is specifically enumerated as lawful in a statute of 
that State. 


Nothing in this Act shall be construed to interfere with 
or reduce the authority, or the existing interpretations of 
the authority, of the Federal Trade Commission under the 
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Federal Trade Commission Act, as amended (15 U.S.C. 
41-58). 


Section 3. Registration of manufacturers and dealers ; filing 
of inventory and sales and delivery records monthly ; 
sales of unassembled devices; illegal sales or deliveries 


(a) (1) It shall be unlawful for any person engaged in 
the business of manufacturing gambling devices, if the 
activities of such business in any way affect interstate or 
foreign commerce, to manufacture any gambling device 
during any calendar year, unless, after November 30 of the 
preceding calendar year, and before the date on which 
such device is manufactured, such person has registered 
with the Attorney General under this subsection, regard- 
less of whether such device ever enters interstate or for- 
eign commerce. 


(2) It shall be unlawful for any person during any cal- 
endar year to engage in the business of repairing, recondi- 
tioning, buying, selling, leasing, using, or making available 
for use by others any gambling device, if in such business 
he sells, ships, or delivers any such device knowing that it 
will be introduced into interstate or foreign commerce, un- 
less, after November 30 of the preceding calendar year, 
and before the date such sale, shipment, or delivery occurs, 
such person has registered with the Attorney General under 
this subsection. 


(3) It shall be unlawful for any person during any cal- 
endar year to engage in the business of repairing, recondi- 
tioning, buying, selling, leasing, using, or making available 
for use by others any gambling device, if in such business 
he buys or receives any such device knowing that it has 
been transported in interstate or foreign commerce after 
the effective date of the Gambling Devices Act of 1962, 
unless, after November 30 of the preceding calendar year 
and before the date on which he buys or receives such 
device, such person has registered with the Attorney Gen- 
eral under this subsection. 
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(4) Each person who registers with the Attorney Gen- 
eral pursuant to this subsection shall set forth in such 
registration (A) his name and each trade name under which 
he does business, (B) the address of each of his places of 
business in any State or possession of the United States, 
(C) the address of a place, in a State or possession of the 
United States in which such a place of business is located, 
where he will keep all records required to be kept by him 
by subsection (c) of this section, and (D) each activity 
described in paragraph (1), (2), or (3) of this subsection 
which he intends to engage in during the calendar year 
with respect to which such registration is made. 


(b)(1) Every manufacturer of a gambling device defined 
in paragraph (a)(1) or (a)(2) of the first section of this 
Act shall number seriatim each such gambling device manu- 
factured by him and permanently affix on each such device, 
so as to be clearly visible, such number, his name, and, if 
different, any trade name under which he does business, and 
the date of manufacture of such device. 


(2) Every manufacturer of a gambling device defined 
in paragraph (a) (3) of the first section of this Act shall, if 
the size of such device permits it, number seriatim each 
such gambling device manufactured by him and perma- 
nently affix on each such device, so as to be clearly visible, 
such number, his name, and, if different any trade name 
under which he does business, and the date of manufacture 
of such device. 


(c)(1) Every person required to register under subsec- 
tion (a) of this section for any calendar year shall, on and 
after the date of such registration or the first day of such 
year (whichever last occurs), maintain a record by calendar 
month for all periods thereafter in such year of— 


(A) each gambling device manufactured, purchased, 
or otherwise acquired by him, 
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(B) each gambling device owned or possessed by him 
or in his custody, and 


(C) each gambling device sold, delivered, or shipped 
by him in intrastate, interstate or foreign commerce. 


(2) Such record shall show— 


(A) in the case of each such gambling device defined in 
paragraph (a) (1) or (a) (2) of the first section of this Act, 
the information which is required to be affixed on such 
gambling device by subsection (b)(1) of this section; and 


(B) in the case of each such gambling device defined in 
paragraph (a) (3) of the first section of this Act, the infor- 
mation required to be affixed on such gambling device by 
subsection (b)(2) of this section, or, if such gambling de- 
vice does not have affixed on it any such information, its 
catalog listing, description, and, in the case of each such 
device owned or possessed by him or in his eustody, its 
location. Such record shall also show (1) in the case of any 
such gambling device described in paragraph (1) (A) of this 
subsection, the name and address of the person from whom 
such device was purchased or acquired and the name and 
address of the carrier; and (ii) in the case of any such 
gambling device described in paragraph (1)(C) of this sub- 
section, the name and address of the buyer and consignee 
thereof and the name and address of the carrier. 


(a) Each record required to be maintained under this 
section shall be kept by the person required to make it 
at the place designated by him pursuant to subsection 
(a)(4)(C) of this section for a period of at least five years 
from the last day of the calendar month of the year with 
respect to which such record is required to be maintained. 


(e)(1) It shall be unlawful (A) for any person during 
any period in which he is required to be registered under 
subsection (a) of this section to sell, deliver, or ship in 
intrastate, interstate, or foreign commerce or own, possess, 
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or have in his custody any gambling device which is not 
marked and numbered as required by subsection (b) of this 
section; or (B) for any person to remove, obliterate, or 
alter any mark or number on any gambling device required 
to be placed thereon by such subsection (b). 


(2) It shall be unlawful for any person knowingly to 
make or cause to be made, any false entry in any record 
required to be kept under this section. 


(£) Agents of the Federal Bureau of Investigation shall, 
at any place designated pursuant to subsection (a) (4) (C) 
of this section by any person required to register by sub- 
section (a) of this section, at all reasonable times, have 
access to and the right to copy any of the records required 
to be kept by this section, and, in case of refusal by any 
person registered under such subsection (a) to allow in- 
spection and copying of such records, the United States 
district court for the district in which such place is located 


shall have jurisdiction to issue an order compelling pro- 
duction of such records for inspection or copying. 


Section 4. Labeling and marking of shipping packages 


All gambling devices, and all packages containing any 
such, when shipped or transported shall be plainly and 
clearly labeled or marked so that the name and address 
of the shipper and of the consignee, and the nature of the 
article or the contents of the package may be readily as- 
certained on an inspection of the outside of the article or 
package. 


Section 5. Specific jurisdictions within which manufactur- 
ing, repairing, selling, possessing, etc., prohibited 


It shall be unlawful to manufacture, recondition, repair, 
sell, transport, possess, or use any gambling device in the 
District of Columbia, in any possession of the United States, 
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within Indian country as defined in section 1151 of title 18 
of the United States Code or within the special maritime 
and territorial jurisdiction of the United States as defined 
in section 7 of title 18 of the United States Code. 


Section 6. Penalties 


Whoever violates any of the provisions of sections 2, 3, 4, 
or 5 of this Act shall be fined not more than $5,000 or im- 
prisoned not more than two years, or both. 


Section 7. Confiscation of gambling devices and means of 
transportation; laws governing 


Any gambling device transported, delivered, shipped, 
manufactured, reconditioned, repaired, sold, disposed of, 
received, possessed, or used in violation of the provisions 
of this Act shall be seized and forfeited to the United States. 
All provisions of law relating to the seizure, summary and 
judicial forfeiture, and condemnation of vessels, vehicles, 


merchandise, and baggage for violation of the customs 
laws; the disposition of such vessels, vehicles, merchandise, 
and baggage or the proceeds from the sale thereof; the 
remission or mitigation of such forfeitures; and the compro- 
mise of claims and the award of compensation to informers 
in respect of such forfeitures shall apply to seizures and 
forfeitures incurred, or alleged to have been incurred, under 
the provisions of this Act, insofar as applicable and not 
inconsistent with the provisions hereof: Provided, That 
such duties as are imposed upon the collector of customs 
or any other person with respect to the seizure and for- 
feiture of vessels, vehicles, merchandise, and baggage under 
the customs laws shall be performed with respect to seizures 
and forfeitures of gambling devices under this Act by such 
officers, agents, or other persons as may be authorized or 
designated for that purpose by the Attorney General. 
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Section 8. (Untitled) 


None of the provisions of this Act shall be construed 
to apply— 


(1) to any machine or mechanical device designed and 
manufactured primarily for use at a racetrack in connec- 
tion with parimutuel betting. 


(2) to any machine or mechanical device, such as a 
coin-operated bowling alley, shuffle board, marble machine 
(a so-called pinball machine), or mechanical gun, which is 
not designed and manufactured primarily for use in con- 
nection with gambling, and (A) which when operated does 
not deliver as a result of the application of an element of 
chance, any money or property, or (B) by the operation of 
which a person may not become entitled to receive, as the 
result of the application of an element of chance, any money 
or property, or 


(3) to any so-called claw, crane, or digger machine which 


is not operated by coin, is actuated by a crank, and is de- 
signed and manufactured primarily for use at carnivals or 
county or State fairs. 


The amendments made by this Act shall take effect on 
the sixtieth day after the date of its enactment.* 


If any provision of this Act or the application thereof 
to any person or circumstance is held invalid, such invalid- 
ity shall not affect other provisions or applications of the 
Act which can be given effect without the invalid provision 
or application, and to this end the provisions of this Act 
are declared to be severable. 


*i.e., on December 18, 1962. 
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STATEMENT OF THE QUESTIONS PRESENTED 


' In the opinion of the appellee, the following questions 
are presented: 


1. Whether the single district judge correctly dismissed 
for lack of a justiciable case or controversy an action 
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taining a severability clause, declared unconstitutional 
and to have its enforcement restrained in advance of any 
application, or threat or other imminence thereof, of spe- 
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cated by prior judicial decisions. 

3. Whether the district court properly refused to enter 
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the alleged non-constitutional issues was re- 


The single District Judge properly exercised 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by the plaintiffs below ! from an or- 
der of the district court dismissing plaintiffs’ complaint 
and motion for a preliminary injunction and for the con- 


10On July 31, 1963, this Court granted appellants’ motion to sub- 
stitute parties (JA 104). Asa result, the new Lion Manufacturing 
Corporation is substituted as appellant in lieu of the former Lion 
Manufacturing Corporation and Bally Manufacturing Company, 
and William T. O’Donnell becomes party appellant in place of 
Raymond T. Moloney (JA 99-100, 104). 


(1) 
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vening of a three-judge court. In this action, appellants 
attack in toto the constitutionality of the Slot Machine 
Act of 1951, 64 Stat. 1134, as amended by the Gambling 
Devices Act of 1962, 76 Stat. 1075. 

Appellant Lion Manufacturing Corporation is a manu- 
facturer and seller of coin-operated amusement machines 
and other devices, including pinball machines (JA 4, 9, 
99-100). Appellant William T. O’Donnell is the presi- 
dent of Lion Manufacturing Corporation (JA 100). Ap- 
pellant Samuel A. Weisman is president of appellant 
State Sales and Service Corporation, which is a distribu- 
tor, repairer and lessor of amusement machines (JA 5). 


1. The Statutory Provisions. 


The “Slot Machine Act of 1951,” 64 Stat. 1134, as 
amended by the “Gambling Devices Act of 1962,” 76 Stat. 
1075 (infra, App., pp. 29-36), in Section 1 defines, inter 
alia, the term “gambling device.” The Act makes it un- 
lawful knowingly to transport any gambling device as 


thus defined into a State from outside the State (Section 
2), except (1) where the receiving State has by statute 
exempted itself or its receiving subdivisions from the pro- 
visions of Section 2; (2) where its destination is a licensed 
gambling establishment in which betting is legal under ap- 
plicable State law; or (3) where the receiving State has 
a statute specifically enumerating that device as lawful. 
In addition the Act makes unlawful the manufacture of 
gambling devices by persons engaged in such business (if 
the activities thereof in any way affect interstate or 
foreign commerce), and the engaging in the business of 
repairing, reconditioning, buying, selling, leasing, using, 
or making available for use by others of, any gambling 
device, if the person so engaged sells, ships, or delivers 
knowing that it will be introduced into interstate or for- 
eign commerce, or if the person so engaged buys or re- 
ceives it knowing that it has been transported in inter- 
state or foreign commerce, unless such persons have reg- 
istered with the Attorney General in the manner pro- 
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_ vided (Section 3). The manner of registration, the meth- 
od of placing information on each machine, the labelling 
of shipping packages, and the records to be kept for Gov- 
ernment inspection are set forth in detail (Sections 3, 4). 

The manufacture, repair, sale, transportation, posses- 
sion and use of gambling devices is forbidden in certain 
areas under federal control (Section 5). Sections 6 and 
7 of the Act provide for penalties of fine (up to $5,000) 
and/or imprisonment (up to two years), and for confisca- 
tion and forfeiture. 

Section 8 contains a severability provision. Section 9 
excludes from the operation of the Act certain articles 
used in connection with parimutuel betting, or carnivals 
or fairs, and articles meeting specific descriptions which 
are not designed and manufactured primarily for use 
in connection with gambling and which do not deliver or 
entitle one to receive, as the result of the application of 
an element of chance, any money or property. 


2. The Proceedings Below. 


On December 14, 1962, appellants filed a complaint in 
the district court against appellee Attorney General, seek- 
ing to enjoin, on the ground of alleged unconstitutionality, 
the enforcement of the Slot Machine Act of January 2, 
1951, 64 Stat. 1134, as amended by the Gambling Devices 
Act of October 18, 1962, 76 Stat. 1075 (JA 3-14). The 
complaint also sought a declaratory judgment that the 
1951 Act as amended, “is unconstitutional and that the 
operations of the plaintiffs in manufacturing or dealing 
in coin-operated amusement machines are not within the 
scope of said act, and that it shall not be unlawful for 
the plaintiffs to transport in interstate commerce any 
coin-operated amusement machine manufactured, sold or 
dealt in by the plaintiffs into any state which has de- 
clared by statute or otherwise that such a machine is not 
a gambling device, or has enacted a statute licensing the 
use and operation thereof” (JA 14). 
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Thereafter, appellants filed a motion for a preliminary 
injunction = and for the convening of a three-judge court 
pursuant to 28 U.S.C. 2282, 2284 (JA 27-28). Appellee 
filed a motion to dismiss the complaint (JA 57). The re- 
spective motions were opposed (JA 58-76, 83). 

On January 11, 1963, Chief Judge McGuire filed a 
memorandum opinion (JA 94) and on January 16, 1963, 
entered an order dismissing both the complaint and ap- 
pellants’ motion on the grounds that there was involved 
in this action no case or controversy and that appellants 
had raised no substantial constitutional question (JA 95). 
Appeal was noted on February 11, 1968 (JA 2). On 
May 20, 1963, the Supreme Court denied appellants’ mo- 
tion for leave to file a petition for writ of mandamus to 
review the action of the district court. 373 U.S. 920 
(Brief for Appellants, p. 8 n. 6). ea 


CONSTITUTIONAL PROVISIONS AND STATUTES 
INVOLVED 


The pertinent provisions of the United States Consti- 
tution and the provisions of the Act of January 2, 1951 
(Johnson or Slot Machine Act), 64 Stat. 1134, as amend- 
ed by the Act of October 18, 1962 (Gambling Devices 
Act), 76 Stat. 1075, are set forth in an appendix to this 
brief, infra, at pages 29-36. 


SUMMARY OF ARGUMENT 


The court below was clearly correct in declining to re- 
quest the convention of a three-judge court and in dis- 
missing the action. 


A. In endeavoring to obtain a judicial determination of 
the validity and scope of the Act of January 2, 1951, 64 


* Appellants also filed a motion for a temporary restraining 
order (JA 16-18) which, following oral argument, was denied 
by the district court on December 14, 1962 (JA 18). A notice 
of appeal was filed (JA 1), and upon denial (JA 25) of a motion 
for stay pending appeal (JA 23-24), the appeal was dismissed by 
agreement of the parties (JA 26). 
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Stat 1184, as amended by the Act of October 18, 1962, 
76 Stat. 1075, in advance of any threat of enforcement of 
any specific provision of the Act or of any demonstrated 
imminence of prosecution thereunder for specific offenses, 
the appellants failed to present a justiciable case or con- 
troversy. Accordingly, the court was without jurisdiction 
to entertain the action. United Public Workers v. Mitchell, 
330 U.S. 75, 86-91; Longshoremen’s Union V. Boyd, 347 
U.S. 222. 

The premature posture in which appellants presented 
their contentions to the district court is highlighted by 
the fact that the Act in question contains a severability 
provision clearly expressing Congress’ intention to pre- 
serve the statute from the possible constitutional invalidi- 
ty of a particular section as applied in a particular case. 
In such circumstances, the instant action constituted no 
more than an attempt to obtain an advisory opinion upon 
which the court was without jurisdiction to act. Cf. 
United States v. Harriss, 347 U.S. 612, 627; Watson v. 
Buck, 318 U.S. 387, 395-97. 

Finally, the nature of the constitutional attack—vague- 
ness—requires that the provisions of the statute be tested 
in light of the particular conduct to which they are sought 
to be applied. United States v. National Dairy Corp., 
372 U.S. 29, 32, 35, 36. 

Where, as here, there is no jurisdiction in the federal 
court to act in the matter, the single district judge prop- 
erly dismissed without convention of the three-judge court. 
Ex parte Poresky, 290 U.S. 30, 31; Eastern States Pet. 
Corp. v. Rogers, 108 U.S. App. D.C. 68, 67-68, 280 F. 2d 
611, 615-16, certiorari denied, 364 U.S. 891. 

What has been said with respect to the constitutional 
challenge applies similarly to the non-constitutional as- 
pects of the declaratory judgment sought, for in the ab- 
sence of a justiciable case or controversy, the district 
court was powerless to act. Aetna Life Ins. Co. v. Ha- 
worth, 300 U.S. 227; Coffman v. Breeze Corp., 323 U.S. 
316, 323-25. 
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B. If no substantial constitutional question is presented, 
the single district judge may dismiss the action. Eastern 
States Pet. Corp. v. Rogers, supra. That the instant ac- 
tion presented no substantial question, and, accordingly, 
that the court below properly dismissed on that ground, 
is clear both from the obvious lack of merit with respect 
to the vagueness charge and also from the judicial deci- 
sions, the obvious lack of merit, and the prematurity of 
the self-incrimination contention. 

There is no need to refer to the legislative history, for 
the Act in question is on its face free from ambiguity. With 
respect to the provisions to which the vagueness charge 
is directed, the Act clearly indicates that for transporta- 
tion in interstate commerce to be unlawful, the devices 
must be both designed and manufactured primarily for 
gambling and must be usable for gambling, i.e., in situa- 
tions where, when operated, the device delivers or entitles 
one to receive, as a result of the application of an element 
of chance, any money or property. If the machine is 
neither made nor usable for gambling, the Act does not 
apply. 

The Act utilizes ordinary terms of general comprehen- 
sion to attain reasonable certainty of meaning. No more 
is required. Boyce Motor Lines, Inc. v. United States, 
342 U.S. 337, 340. 

Even if reference to the legislative history be deemed 
appropriate, the committee reports—as opposed to the 
various statements, relied upon by appellants, which are 
without weight in the interpretation of a statute, Mc- 
Caughn v. Hershey Chocolate Co., 288 U.S. 488, 493, 
494—answer with precision the questions which appellants 
contend are raised by the statute. H.R. Rep. No. 1828, 
87th Cong., 2d Sess. 6, 21-22 (1962). 

Finally, the Act’s registration requirements are prospec- 
tive in nature, and in such circumstances, the privilege 
against self-incrimination has no application. United 
States v. Kahriger, 345 U.S. 22, 32. Nor is the privilege 
applicable to records, such as those required to be kept by 
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the Act, which are quasi-public in nature. Bowles v. 
Beatrice Creamery Co., 146 F. 2d 774, 779 (C.A. 10). 


ARGUMENT 


The Dismissal By The District Court Was In All 
Respects Proper and Correct 


In the court below, Chief Judge McGuire dismissed ap- 
pellants’ motion for a preliminary injunction and for the 
convening of a three-judge court. In addition, he dis- 
missed the complaint on the grounds that appellants failed 
to present either a case or controversy,’ or a substantial 
constitutional question (JA 95). These rulings, as we 
show below, were correct and proper under the law. 

Appellants, however, contend that the single judge erred 
in exceeding his function when a three-judge court is 
sought; that substantial constitutional questions were 
presented; and that the court erred in allegedly ignoring 
appellants’ request for a declaratory judgment on non- 
constitutional grounds. We show below that the single 
district judge properly exercised his powers in dismissing 
the complaint where federal case or controversy jurisdic- 
tion was lacking, and where no substantial constitutional 
questions were presented. 


3It is clear that one ground for the dismissal was lack of a case 
or controversy (JA 95). While appellants seem bothered by the 
fact that this ground did not appear in the court’s memorandum 
(JA 94), and first appeared in the order submitted by the appellee 
(Br., p. 3-4), the fact is that the court signed the order over 
appellants’ objections (JA 96-97), thus clearly signifying the 
court’s intent that lack of a case or controversy constitute a 
ground for the dismissal. Furthermore, the lack of a case or 
controversy, going to jurisdiction, can be considered at any ci — 
See, e.g., Black & Yates v. Mahoga: 38 1, 5 5 “37 


(C.A. 3), certiorari denied, 317 U.S. 672. 
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A. Appellants Having Failed To Present A Justiciable 
Case or Controversy, Dismissal By The District 
Judge Without Convening A Three-Judge Court And 
Without Entering Judgment On The Alleged Non- 
Constitutional Issues Was Required. 


1. It is axiomatic that, to invoke the declaratory judg- 
ment and equity injunctive powers of a federal court, a 
presently existing, justiciable case or controversy must be 
presented, not merely a request to determine and act upon 
a hypothetical or abstract question. £.g., Public Util. Com. 
v. United States, 355 U.S. 534, 536-39; United Public 
Workers v. Mitchell, 380 U.S. 75, 86-91; Electric Bond 
& Share Co. v. SEC, 303 U.S. 419, 448; Ashwander v. 
Tennessee Valley Authority, 297 U.S. 288, 324-25; Aetna 
Life Ins. Co. v. Haworth, 300 U.S. 227; Federation of 
Labor v. McAdory, 325 U.S. 450, 461-62; Pauling v. 
Eastland, 109 U.S. App. D.C. 342, 288 F. 2d 126, cer- 
tiorari denied, 364 U.S. 900; see Rescue Army v. Munici- 
pal Court, 331 U.S. 549, 568-75. 

Appellants’ challenge to the constitutional validity of 
the criminal statute involved in this action constituted no 
more than a request for an advisory opinion on abstract 
questions made in advance of any immediate threat of the 
statute’s enforcement as to them. No application of the 
statute to appellants and no prosecution of appellants 
thereunder had been threatened or otherwise imminent. 
Nor was the existence of such a threat even alleged.' 


‘The lack of a threat of enforcement is even more significant 
when considered in light of the fact that the 1951 Act had for 
more than a decade made the interstate transportation of gambling 
devices unlawful, Act of January 2, 1951, § 2, 64 Stat. 1134, 15 
U.S.C. (1958 ed.) 1172, and defined “gambling device” to include: 


(2) any machine or mechanical device designed and manu- 
factured to operate by means of inserting of a coin, token, 
or similar object and designed and manufactured so that when 
operated it may deliver, as the result of the application of 
an element of chance, any money or property; or 

(3) any subassembly or essential part intended to be used 
in connection with any such machine or mechanical device. 


§1, 64 Stat. 1134, 15 U.S.C. (1958 ed.) 1171(a). 
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Thus, appellants’ challenge to the statute’s validity or its 
applicability is at this time, in advance of any immediate 
threat of its application to them, too speculative and un- 
certain to warrant equity intervention and constitutional 
adjudication. United Public Workers v. Mitchell, 330 US. 
75, 86-91; Longshoremen’s Union V. Boyd, 347 U.S. 222. 

Of course, the statute challenged has been enacted and 
is meant to govern the conduct of those to whom it applies. 
But, as the Supreme Court has made clear, the mere fact 
that the Government’s law-enforcement officers stand 
ready to perform their enforcement duties under the 
statute 


falls far short of such a threat as would warrant 
the intervention of equity. And this is especially true 
where there is a complete absence of any showing of 
a definite and expressed intent to enforce particular 
clauses of a broad, comprehensive and multiprovi- 
sioned statute. * * * 


* * * * 

Passing upon the possible significance of the mani- 

fold provisions of a broad statute in advance of ef- 

forts to apply the separate provisions is analogous to 

rendering an advisory opinion upon a statute or a 

declaratory judgment upon a hypothetical case. 
Watson Vv. Buck, 313 U.S. 387, 400, 402; see Communist 
Party v. Control Board, 367 U.S. 1, 70-81; ef. New Jer- 
sey V. Sargent, 269 U.S. 328. 

Appellants do not contend that there has been a threat- 
ened enforcement of any provision of the Act as to them, 
or that enforcement is otherwise imminent. It appears 
to be their position that the very enactment of the statute, 
as of its effective date, constituted the threat of criminal 
penalties (¢.g., JA 43). The cases cited by appellants for 
this proposition, however, (Br., p. 11, n. 7), are inappo- 
site, for in each there was a present, threatened enforce- 
ment of the act in question which necessitated the im- 


5 Indeed the cited cases are not entirely pertinent to this case 
since they turn on “standing.” See Communist Party v. Control 
Board, 367 U.S. 1, 79-81. 
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mediate intervention of equity in order to protect prop- 
erty rights. In each of the cited cases, the threat arose 
in the form of action taken or statements made subse- 
quent to the passage of the act. Thus, none of these cases 
supports a charge that the court below erred in the in- 
stant case. For in this case, while appellants allege the 
oceurrence of economic difficulties to be the result of the 
Act’s passage, there has been alleged or shown no threat 
of enforcement, no imminence of prosecution or other ap- 
plication of the Act, beyond its mere existence. In such 
circumstances the district court lacked jurisdicton to act 
as requested and properly dismissed. This was again made 
clear by the Supreme Court in Longshoremen’s Union V. 
Boyd, 347 U.S. 222, 224, where it stated: 


Determination of the scope and constitutionality of 
legislation in advance of its immediate adverse ef- 
fect in the context of a concrete case involves too re- 
mote and abstract an inquiry for the proper exercise 
of the judicial function. * * * Since we do not have 


on the record before us a controversy appropriate for 

adjudication, the judgment of the District Court must 

be vacated, with directions to dismiss the complaint. 
See Garcia V. Brownell, 236 F. 2d 356 (C.A. 9), certio- 
rari denied, 362 U.S. 963. 

The distinction between the present case and those 
wherein there was an immediate, particular threat of 
enforcement can be illustrated by United Public Workers 
v. Mitchell, 330 U.S. 75, where certain federal employees 
sought to challenge the constitutionality of the Hatch Act, 
Section 9, 53 Stat. 1148, as amended, 18 U.S.C. (Supp. 
V, 1946) 61h, now 5 U.S.C. (1958 ed.) 118i, as amended, 
5 U.S.C. (Supp. IV, 1959-62) 118i(b). One of the em- 
ployees had been charged by the Civil Service Commission 
with political activity in violation of the Act and a pro- 
posed order of removal had been issued, subject to fur- 
ther proceedings. The other employees declared a desire 
to engage in activity which might violate the Act. As to 
the first employee, the Court held that there existed a case 


ll 


or controversy. But no case or controversy was held pre- 
sented by the others. The Court said: 


The threats which menaced the affiants of these af- 
fidavits in the case now being considered are closer 
to a general threat by officials to enforce those laws 
which they are charged to administer, compare Wat- 
son V. Buck, 318 U.S. 387, 400, than they are to the 
direct threat of punishment against a named organi- 
zation for a completed act that made the Mail Associ- 
ation [Railway Mail Ass’n,. v. Corsi, 326 U.S. 88] 
and the Hill [Hill v. Florida, 325 U.S. 538] cases 
justiciable. 


** * [TIhe facts of their personal interest in their 
civil rights, of the general threat of possible inter- 
ference with those rights by the Civil Service Com- 
mission under its rules, if specified things are done 
by appellants, does not made a justiciable case or 
controversy. * * * 


The power of courts, and ultimately of this Court, 
to pass upon the constitutionality of acts of Congress 
arises only when the interests of litigants require the 
use of this judicial authority for their protection 
against actual interference. A hypothetical threat is 
not enough. We can only speculate as to the kinds 
of political activity the appellants desire to engage 
in or as to the contents of their proposed public state- 
ments or the circumstances of their publication. It 
would not accord with judicial responsibility to ad- 
judge, in a matter involving constitutionality, be- 
tween freedom of the individual and the require- 
ments of public order except when definite rights ap- 
pear upon the one side and definite prejudicial inter- 
ferences upon the other. [Footnote omitted.] 


* * * * 


No threat of interference by the Commission with 
rights of these appellants appears beyond that im- 
plied by the existence of the law and the regulations. 
Watson v. Buck, supra, p. 400. We should not take 
judicial cognizance of the situation presented on the 
part of the appellants considered in this subdivision 
of the opinion. 


330 U.S. at 88, 89-90, 91. 
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Moreover, the nature of the alleged invalidity of the 
Act here in question—vagueness—serves to emphasize the 
reasonableness of the requirement that the statute not be 
evaluated in the abstract.’ Rather, it should be tested in 
light of the particular conduct to which a specific provi- 
sion is sought to be applied. United States v. National 
Dairy Corp., 372 U.S. 29, 32, 35, 36.7 

Finally, the prematurity of the instant attack and its 
present hypothetical status are highlighted by the fact that 
the Act in question contains a severability provision, 
Section 8, 64 Stat. 1185, 15 U.S.C. (1958 ed.) 1171 note, 
clearly expressing Congress’ intention to preserve the re- 
mainder of the statute from the possible constitutional 


* Appellants in pressing their contention that the Act is un- 
constitutionally vague, raise alleged problems of interpretation in 
several areas. The many questions and doubtful interpretations— 
as to which we concede no validity—which appellants thus attempt 
to cull from the statutory language serve to emphasize the virtual 
impossibility of evaluating the statute in the abstract. 


t National Dairy concerned the dismissal by the district court 
of an indictment charging violations, inter alia, of Section 3 of 
the Robinson-Patman Act, 49 Stat. 1528, 15 U.S.C. 13a, on the 
ground of unconstitutional vagueness. The consideration of the 
question by the Supreme Court was not limited to the indictment, 
however, but was based upon a consideration of the statute: 


In view of these principles we must conclude that if §3 of the 
Robinson-Patman Act gave National Dairy and Wise sufficient 
warning that selling below cost for the purpose of destroying 
competition is unlawful, the statute is constitutional as applied 
to them. [Footnote omitted.] This is not to say that a bead- 
sight indictment can correct a blunderbuss statute, for the 
latter itself must be sufficiently focused to forewarn of both 
its reach and coverage. We therefore consider the vagueness 
attack solely in relation to whether the statute sufficiently 
warned National Dairy and Wise that selling “below cost” 
with predatory intent was within its prohibition of “un- 
reasonably low prices.” 


372 U.S. at 33. (Emphasis added.) 

A fortiori, what was said by the Supreme Court in this situation 
where a prosecution focused on certain conduct in light of a specific 
provision of the statute is applicable in the instant case where 
there has been no attempted prosecution, no specific conduct is in 
focus, and all provisions of a criminal statute are attacked. 
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invalidity of a particular section as applied in a particu- 
lar case. In such circumstances, a request that a federal 
court strike down the entire statute and enjoin its en- 
forcement, in contravention of the express intent of Con- 
gress, constitutes at best a request for an advisory opin- 
ion and is insufficient to invest the federal court with 
jurisdiction to act in the premises. See Communist Party 
v. Control Board, 367 U.S. 1, 77-81; United States v. 
Harriss, 347 U.S. 612, 627; Watson v. Buck, 318 U.S. 
387, 395-97; Kay v. United States, 303 U.S. 1, 7, 8; Elec- 
tric Bond & Share Co. v. SEC, 308 U.S. 419, 483-37." As 
the Supreme Court stated in Electric Bond & Share Co. V. 
SEC, supra, 303 U.S. at 443: 


The District Court did not err in dismissing the 
cross bill. Defendants are not entitled to invoke the 
Federal Declaratory Judgment Act in order to obtain 
an advisory decree upon a hypothetical state of facts. 
* * * By the cross bill, defendants seek a judgment 
that each and every provision of the Act is uncon- 


stitutional. It presents a variety of hypothetical 
controversies which may never become real. We are 
invited to enter into a speculative inquiry for the 
purpose of condemning statutory provisions the ef- 
fect of which in concrete situations, not yet developed, 
cannot now be definitely perceived. We must decline 
that invitation. 


In the absence of a case or controversy, there is, as 
stated above, no jurisdiction in the federal court to act. 
Where there is thus no federal jurisdiction, the three- 
judge court provision, 28 U.S.C. 2282, 2284, is inopera- 
tive for it necessarily assumes that jurisdiction’s exist- 
ence. Ex parte Poresky, 290 U.S. 30, 31; see Water Serv- 
ice Co. Vv. Redding, 304 U.S. 252. And this Court has held 
that, prior to convening the requested three-judge court, 


8’ Thus a statute may, of course, be invalid as applied to one 
set of facts and valid as applied to another. Federation of Labor 
v. McAdory, 325 U.S. 450, 462; Kansas City Southern Ry. Co. V. 
Anderson, 233 U.S. 325. Compare National Ass’n of Mfrs. v. 
McGrath, 103 F. Supp. 510 (D.D.C.), vacated as moot, 344 U.S. 
804 with United States v. Harriss, supra. 
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the single district judge may dismiss if the district court, 
no matter how constituted, lacks jurisdiction. Eastern 
States Pet. Corp. v. Rogers, 108 U.S. App. D.C. 63, 67- 
68, 280 F. 2d 611, 615-16, certiorari denied, 364 U.S. 891.” 

In sum, appellants presented to the district court no 
more than a request for an advisory opinion in advance of 
application and enforcement as to them of specific provi- 
sions of the challenged statute. In the absence of a pres- 
ent, justiciable case or controversy, the district court was 
powerless to act and would not pass upon the constitu- 
tional validity of a criminal statute in such abstract cir- 
cumstances. Accordingly, the single district judge proper- 
ly exercised his powers, and, indeed, had no choice, in 
dismissing the action. astern States Pet. Corp. v. Rogers, 
supra. 

2. What we have said with respect to the constitutional 
challenge applies, of course, to those aspects of the com- 
plaint which appellants contend (Br., pp. 39-45) the dis- 
trict court ignored. Appellants’ complaint sought, in addi- 
tion to the injunction, a declaratory judgment that the 
Act is unconstitutional, that appellants’ operations were 
not within the scope of the Act, and that it shall not be 
unlawful to ship or receive their machines “into any 
State which has declared by statute or otherwise that 
such a machine is not a gambling device, or has enacted 
a statute licensing the use and operation thereof” (JA 
14). 

In the absence of the required case or controversy, the 
district court was powerless to render a declaratory 
judgment as to the validity, coverage, or meaning of the 
Act in question. E.g., United Public Workers v. Mitchell, 
330 U.S. 75, 86-91; Aetna Life Ins. Co. v. Haworth, 300 
U.S. 227; Ashwander v. Tennessee Valley Authority, 297 


® Accord, White v. Gates, 102 U.S. App. D.C. 346, 253 F. 2d 
868, certiorari denied, 356 U.S. 973; Jacobs v. Tawes, 250 F. 2d 
611 (C.A. 4); Wicks v. Southern Pacific Co., 231 F. 2d 130 (C.A. 
9), certiorari denied sub nom. Wicks v. Brotherhood of Main- 
tenance of Way Employees, 351 U.S. 946. 
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U.S. 288, 324-25; Coffman v. Breeze Corps. 328 U.S. 316, 
323-25. 

In the instant case, appellants have endeavored to ob- 
tain the court’s assurance that the statute would not 
govern their conduct, both present and proposed, and 
would not apply if certain contingencies were met by vari- 
ous laws of the several states. Where, as here, the appli- 
cation of the statutory sanctions are neither actual nor 
imminent, no justiciable case or controversy is presented. 
Longshoremen’s Union v. Boyd, 347 U.S. 222. The declara- 
tory judgment was properly refused, and the cause was 
properly dismissed. 


B. The Single District Judge Properly Exercised His 
Power To Decline To Request Convening Of A 
Three-Judge Court And To Dismiss The Action 
Where, As Here, He Had Determined That The 
Complaint Does Not Present A Substantial Con- 
stitutional Question. 


1. Appellants contend that the court below was acting 
in excess of its jurisdiction and authority in dismissing 
the complaint and declining to request the convening of a 
three-judge court. To the contrary, where, as here, the 
constitutional question raised was insubstantial, the single 
district judge may properly decline to request the conven- 
tion of a three-judge court and may properly dismiss the 
action. 

Prior to the 1948 revision of the Judicial Code, 62 Stat. 
869, a single district judge could determine whether an 
attack upon an act of Congress was substantial enough 
to warrant a three-judge court. William Jameson & Co. 
v. Morgenthau, 807 U.S. 171; Water Service Co. v. Redd- 
ing, 304 U.S. 252. The rule was summarized by the Su- 
preme Court in the following language (304 U.S. at 254- 
255) : 


We have held that § 266 of the Judicial Code does 
not apply unless there is a substantial claim of the 
unconstitutionality of a State statute or administra- 
tive order as there described. It is therefore the duty 
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of a district judge, to whom an application for an 
injunction restraining the enforcement of a State 
statute or order is made, to scrutinize the bill of 
complaint to ascertain whether a substantial federal 
Guestion is presented, as otherwise the provision for 
e convening of a court of three judges is not appli- 
cable. Ex parte Buder, 271 U.S. 461, 467; Ex parte 
Poresky, 290 U.S. 30. We think that a similar rule 
governs proceedings under $3 of the Act of August 
24, 1937, as to the participation of three judges in 
passing upon applications for injunctions restraining 
the enforcement of federal statutes upon the ground 
of constitutional invalidity. * * * The lack of sub- 
stantiality in a federal question may appear either 
because it is obviously without merit or because its 
unsoundness so clearly results from the previous de- 
cisions of this Court as to foreclose the subject. 


There is nothing to indicate that this rule has ever 
been changed.” The procedures set forth in 22 U.S.C. 
2284—the presently existing provision dealing with three- 
judge courts—apply only in an “action or proceeding re- 
quired by Act of Congress to be heard and determined by 
a court of three judges * * *.” (Emphasis added.) The 
single district judge to whom the application is presented 
must first determine whether a question is presented which 
requires a three-judge court. If there be no such question, 
he may dispose of it as in any ordinary proceeding. To 
make this determination he must turn to the statutes re- 
quiring three-judge courts—in this case, 28 U.S.C. 2282. 
That statute is based upon Section 3 of the Act of Au- 
gust 24, 1987, 50 Stat. 752, which, as shown above, has 
been construed as requiring a single district judge to de- 
termine whether a substantial constitutional question is 
presented. Water Service Co. v. Redding, 304 U.S. 252, 
254, quoted, supra, pp. 15-16. If no substantial question 
is presented, the case is not one “required by Act of Con- 


10 The 1948 revision of the Judicial Code was not intended to 
make substantive changes unless otherwise specifically noted. See 
United States v. John Hancock Mut. Life Ins. Co., 364 U.S. 301, 
308-09; H.R. Rep. No. 308, 70th Cong., 1st Sess. 5 (1947). 
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gress” to be heard by three judges, and the procedures 
of Section 2284 are inapplicable. 

Moreover, it is clear that the provisions of Section 2284 
(5), which prohibit a single district judge from dismiss- 
ing the action, or entering a summary judgment, apply 
only after the three-judge court has been convened, and 
serve to delimit the powers of the individual members, 
not the power of the judge to whom the application for a 
three-judge court is presented. This is plain both from 
the first sentence of the subparagraph permitting certain 
functions to be performed by “any one of the three judges 
of the court,” and the last sentence, making the action of 
a single judge reviewable by the full three-judge court. 
The “single judge” who “shall not * * * dismiss the ac- 
tion” is any member of a thvee-judge court which has al- 
ready been convened, not the district judge who must in- 
itially decide whether a case for three judges is before 
him. This Court has so held. Eastern States Pet. Corp. 
v. Rogers, 108 U.S. App. D.C. 63, 67-68, 280 F. 2d 611, 
615-16, certiorari denied, 364 U.S. 891; White v. Gates, 
102 U.S. App. D.C. 346, 347-48, 253 F. 2d 868, 869-70, cer- 
tiorari denied, 356 U.S. 973. Indeed, the Supreme Court ” 
and almost all the other federal courts of appeals have so 
ruled.“ 

Clearly then, since in the instant case, as we show be- 
low, the asserted constitutional questions lacked substan- 
tiality, the court below did not exceed its jurisdiction and 
authority in declining to request convention of the three- 
judge court and in dismissing the action. 


11 Jdlewild Liquor Corp. v. Epstein, 370 U.S. 713, 715. 


12 F.g., Haines v. Castle, 226 F. 2d 591, 594 (C.A. 7), certiorari 
denied, 350 U.S. 1014; Wicks v. Southern Pacific Co., 231 F. 2d 
130, 134-35 (C.A. 9), certiorari denied sub nom. Wicks v. Brother- 
hood of Maintenance of Way Employees, 351 U.S. 946; Jacobs 
v. Tawes, 250 F. 2d 611, 614-15 (C.A. 4); Bell v. Waterfront Com- 
mission of New York Harbor, 279 F. 2d 853, 857-58 (C.A. 2); 
Stuart v. Wilson, 282 F. 2d 539 (C.A. 5), certiorari denied, 368 
U.S. 927; Hyland v. Watson, 287 F. 2d 884 (C.A. 6), certiorari 
denied, 368 U.S. 876. 
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2. “The lack of substantiality in a federal question may 
appear either because it is obviously without merit or be- 
cause its unsoundness so clearly results from the previous 
decisions of this Court as to foreclose the subject.” Water 
Service Co. v. Redding, 304 U.S. 252, 255. This is a case 
where the lack of substance is obvious. 

Appellants’ attack upon the Slot Machine Act of 1951, 
64 Stat. 1134, as amended by the Act of October 18, 1962, 
76 Stat. 1075, infra, App., pp. 29-86, is based upon alle- 
gations that the statute is void for vagueness under the 
Fifth Amendment to the United States Constitution, and 
that its registration and record keeping requirements vio- 
late the privilege against self-incrimination. The charge 
of vagueness is sought to be supported by speculations as 
to possible primary, secondary and connotative meanings 
of words which have, however, common, generally under- 
stood meanings. The Act is not, as appellants would have 
this Court believe, riddled with ellipses and voids, with 
vagaries which render it not understandable to the Con- 
gressmen and Government officers advocating its passage. 
Appellants, of course, picture a confused Congress, unaided 
by the draftsmen and sponsors, and by the testimony of 
affected parties, enacting legislation which does not set 
forth reasonably understood standards of conduct. 

Such a picture is, of course, far from accurate. Appel- 
lants have conveniently ignored what is properly the leg- 
islative history, choosing instead (understandably) to seek 
support in eclectic reference to the preenactment hearings. 
It is, however, quite unnecessary to resort to the legisla- 
tive history in the instant case since the statute is clear 
and does not lead to an absurd or unreasonable result. 
Elm City Broadcasting Corp. v. United States, 98 U.S. 
App. D.C. 314, 319, 235 F. 2d 811, 816. 

Appellants’ attack with respect to vagueness concerns 
mainly Sections 1(a) (2), 1(a) (3), 2, and 9. Taken to- 
gether, those sections state as follows: It shall be unlaw- 
ful knowingly to transport in interstate commerce any 
machine or mechanical device, including but not limited to 
roulette wheels and the like, (or any subassembly or es- 
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sential part of such machine or mechanical device not at- 
tached thereto as a constituent part) designed and manu- 
factured primarly for use in connection with gambling, 
and which when operated may deliver or entitle a person 
to receive, as the result of the application of an element of 
chance, any money or property. The transportation will 
not be unlawful if the receiving State has exempted itself 
or its pertinent subdivision from the operation of the 
statute. Nor will it be unlawful if the receiving State has 
by statute specifically enumerated the transported device 
as lawful. 

Lest there be any doubt as to the scope of the Act, Sec- 
tion 9 then states that none of the provisions of the Act 
shall be construed to apply to racetrack machinery used 
in connection with parimutuel betting, to specifically de- 
scribed devices used at carnivals or fairs, and to any ma- 
chine or mechanical device, such as a coin-operated bowl- 
ing alley, shuffle board, pinball machine, or mechanical 
gun, which is not designed and manufactured primarily 
for use in connection with gambling, and which when op- 
erated does not deliver or entitle a person to receive, as 
the result of the application of an element of chance, any 
money or property. 

Appellants’ posture under the statute should not be in 
doubt. For transportation in interstate commerce, the 
devices must be both designed and manufactured primari- 
ly for gambling “ and must be usable for gambling." If 
both the design and the utility are not present, the Act 


13 Section 1(a)(2), 64 Stat. 1134, as amended, 15 U.S.C. (Supp. 
IV, 1959-62) 1171(a) (2): 


any other machine or mechanical device *** designed and 


manufactured primarily for use in connection with gambling 
HEHE 


14 Ibid: 


**and (A) which when operated may deliver, as the result 
of the application of an element of chance, any money or 
property, or (B) by the operation of which a person may 
become entitled to receive, as the result of the application 
of an element of chance, any money or property ***, 
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does not apply. If the machine is neither made nor usable 
for gambling, the act does not apply.” It is frivolous to 
say that “gambling” is nowhere defined in the Act. The 
Act twice refers to devices designed primarily for gamb- 
ling and usable in gambling; i.e., in situations where when 
operated, the device delivers or entitles one to receive, as 
a result of the application of an element of chance, any 
money or property.”® 

Faced with the obvious clarity of the statute, appel- 
lants are driven to quibbling with the meaning of words 
such as “primarily,” “specifically enumerated,” and “‘in- 
tended,” ordinary terms of general comprehension. Ap- 
pellants appear to seek the certitude of mathematical pre- 
cision. Such is not required. Reasonable certainty is what 
is required, and such certainty does not preclude the use 
of ordinary terms to express concepts which have ade- 
quate interpretation in common usage and understanding. 
Boyce Motor Lines, Inc. v. United States, 342 U.S. 337, 
340; Sproles v. Binford, 286 U.S. 374, 393. Certainly, 
no act of Congress is going to be struck down because one 
can, if one tries hard enough, find uncertainties lurking in 
commonly-used English words and phrases, or because of 
a lingering doubt as to the precise congressionally-in- 
tended definition in regard to hypothetical cases that may 
never arise. Robinson v. United States, 324 U.S. 282, 
285-86." 


15 Section 9, added by section 6, 76 Stat. 1077, 15 U.S.C. (Supp. 
IV, 1959-62) 1178. 


16 See notes 13, 14 and 15, supra. 


17 The instant situation is completely distinguishable from that 
presented to the Supreme Court in United States v. Five Gambling 
Devices, 346 U.S. 441, in which judgments dismissing indictments 
and a forfeiture libel under the 1951 Slot Machine Act were 
affirmed. That case presented concrete situations involving actual 
prosecutions under specific provisions of a statute and an attempt 
to seize property, while the instant case does not. Moreover, the 
crux of that case was the absence in the Act of any meaningful 
referrent whereby the Court could determine whether its reporting 
provisions were to apply to intrastate, as well as interstate, com- 
merce. This absence of congressional indication was highlighted 
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Nor are the variety of State statutes alluded to by ap- 
pellants relevant in evaluating the statute here in question. 
The difficulty which appellants allegedly encounter in de- 
termining whether certain State statutes exempt their 
products does not detract from the common and custo- 
mary term “specifically enumerated.” Confusion as to 
the meaning of a State statute does not make a federal 
statute unconstitutionally vague. 

What seems to trouble appellants is the alleged diffi- 
culty of determining whether certain marginal activities 
fall within the purview of the Act. However, as the Su- 
preme Court stated in United States v. National Dairy 
Corp., 372 U.S. 29, 32: 


The strong presumptive validity that attaches to an 
Act of Congress has led this Court to hold many times 
that statutes are not automatically invalidated as 
vague simply because difficulty is found in determin- 
ing whether certain marginal offenses fall within 
their language. E.g., Jordan V. DeGeorge, 341 U.S. 
223, 231 (1951), and United States v. Petrillo, 332 
U.S. 1, 7 (1947). Indeed, we have consistently 
sought an interpretation which supports the consti- 
tutionality of legislation. E.9., United States v. Rum- 
ely, 345 U.S. 41, 47 (1953) ; Crowell v. Benson, 285 
U.S. 22, 62 (1932); see Screws v. United States, 
325 U.S. 91 (1945). 


Moreover, assuming arguendo the necessity of refer- 
ence to the legislative history, appellants’ cause is not as- 
sisted thereby. Appellants, as stated above, have referred 
at length to many statements made during the hearings 
on the bill in order to demonstrate its alleged lack of 
clarity. However, legislative history may be referred to 
in order to resolve doubts, not to create ambiguities in 
the otherwise clear language of a statute. Wisconsin R.R. 
Comm. Vv. C., B. & Q. R., 257 US. 563, 589; Gemsco, Inc. 


by the fact that the indictments and the libel alleged no interstate- 
commerce connection. The statutory problem has been remedied by 
the 1962 amendments. See H.R. Rep. No. 1828, 87th Cong., 2d 
Sess. 6 (1962). 


v. Walling, 324 U.S. 244, 260; Kelm v. Chicago, St. P., 
M. & O. Ry., 206 F. 2d 831, 834 (C.A. 8). In addition, 
the opinions and questions expressed by witnesses and 
Congressmen during the hearings in contradistinction to 
the carefully prepared committee reports (ignored by ap- 
pellants) are of unpersuasive and doubiful value in the 
interpretation of a statute. “[S]uch individual expres- 
sions are without weight in the interpretation of a stat- 
ute.” McCaughn v. Hershey Chocolate Co., 283 U.S. 488, 
493, 494; United States v. Wrightwood Dairy Co., 315 
U.S. 110, 125; Railroad Retirement Board v. Duquesne 
Warehouse Co., 80 U.S. App. D.C. 119, 122, 149 F. 2d 
507, 510, affirmed, 326 U.S. 446. 

Nothing in the legislative history which is of persua- 
sive value, i.e., the committee reports, detracts in any way 
from the clarity exhibited by the statute itself. See gen- 
erally, S. Rep. No. 645, 87th Cong., 1st Sess. (1961) ; 
H.R. Rep. No. 1828, 87th Cong., 2d Sess. (1962). For 
example, let us consider appellants’ situation. Appellant 
Lion manufactures and sells “coin-operated amusement 
machines and other devices, such as pinball games, shuffle- 
board, bowling games, baseball games, hockey games, and 
various target games, none of which awards the player 
any money, property or other thing of value. They are 
manufactured to award the successful player only free 
games.” (Br., p. 4, footnote omitted.) Aside from the 
very language of the statute which would indicate its 
nonapplicability to the above set of facts, the legislative 
history sets forth a description of the sort of gambling 
device which was not covered by the 1951 Act and which 
was sought to be covered by the 1962 amendments: 


Eleven years of experience in the enforcement of 
this law [the Slot Machine Act of 1951, also known as 
the Johnson Act] show that there are serious inade- 
quacies in it which must be corrected.''*!} New gamb- 


18 Appellants appear to suggest (Br., p. 35) that this Act will 
not achieve the ends which Congress has ordained. However, the 
wisdom of the legislation enacted is not to be questioned by the 
courts. Cf. United States v. Darby, 312 U.S. 100, 115. 


ling machines have been developed which are con- 
trolled by syndicated crime, but which are not sub- 
ject to the provisions of the Johnson Act because 
they are not coin-operated, do not pay off directly 
or indirectly, and do not have a drum or reel as in 
the conventional slot machine. Principally they are 
pinball machines which afford players an opportuni- 
ty if certain combinations are achieved to register 
a great number of free games, in some instances up 
to 999 free games. These machines usually have a 
mechanism whereby the player can change the odds 
merely by inserting more money into the machine or 
increase the number of balls that can be played by 
inserting more money. These free games can 
played off or they can be eliminated from the ma- 
chine by pressing a button or lever. The number of 
accumulated free games eliminated from the machine 
are recorded by a meter and payment to the player 
for the number of free games canceled is made by the 
proprietor of the establishment where the gambling 
machine is located or by his agent. 

The committee bill broadens the definition of the 
term “gambling device” in the Johnson Act so as 
to include such pinball machines and any other 
mechanical devices which are designed and manu- 
factured primarily for use in connection with gamb- 
ling and which when operated may deliver as a re- 
sult of the application of an element of chance any 
money or property, either directly or indirectly. 


H.R. Rep. No. 1828, 87th Cong., 2d Sess. 6 (1962). 


More specifically, the legislative history states: 


Pinball and other machines, intended for amuse- 
ment only, which award a limited number of free 
plays that are not convertible to money or other 
things of value, are not eovered by this legislation. 


Ibid. 

However, appellants have expressed some concern over 
the effect on their operations of whatever uses others may 
make of their products. The House Report includes a let- 
ter from the Attorney General to the Committee Chair- 
man, dated March 19, 1962, which explains as follows 
(emphasis added) : 
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As I stated in a previous letter I am of the view 
that the operative words in this proposed definition 
are “designed and manufactured primarily for use 
in connection with gambling.” We believe that this 
is a definitive standard and that it does not vest in 
the law enforcement officer any discretion as to 
whether a particular device is or is not covered by the 
statute. The standard is not whether a machine can 
be used for gambling purposes nor whether wagers 
can be placed on the outcome of the game played on 
the machine, but rather whether the machine itself 
was designed and manufactured so that gambling 
constituted its primary reason for existence. This 
is a standard which permits evaluation on a purely 
objective basis and is, furthermore, a standard which 
is intelligible to, and which can be applied by, any 
reasonable individual. 


H.R. Rep. No. 1828, 87th Cong., 2d Sess. 21-22 (1962). 


In sum, neither the subtleties of semantics nor the al- 
leged difficulties of characterizing marginal conduct will 
lead this Court to strike down the Act in question as un- 
constitutionally vague. See United States v. Harriss, 347 
U.S. 612. In light of the language of the statute here 
in question, and, if deemed necessary, of the legislative 
history, the allegation that the statute is unconstitutional- 
ly vague can only be characterized as frivolous. Clearly, 
the district court was correct in declining to request con- 
vention of a three-judge court and in dismissing the ac- 
tion. Its order should be affirmed.*’ 


2” Compare the cases cited by the Court as examples of criminal 
statutes upheld against the vagueness attack. 347 U.S. at 624 n.15. 

It is significant to note that two of the very sections of the 
Lobbying Act declared unconstitutional as vague in National As- 
sociation of Manufacturers V. McGrath, 103 F. Supp. 510 (D.D.C.), 
vacated as moot, 344 U.S. 804, relied upon by appellants, were up- 
held against the same contention in United States v. Harriss, 
supra. Moreover, the NAM court’s doubts concerning the meaning 
of the term “principal purpose,” 103 F. Supp. at 514 (appellants’ 
Br., pp. 13-14), were resolved by the Supreme Court so as to save 
the statute. 347 U.S. at 621-23. 


70 What we have said above with respect to the clarity of the 
statute additionally confirms the correctness of not rendering the 
discretionary declaratory judgment on the asserted non-constitu- 


25 

3. The individual appellants additionally contend that 
the Act violates the Self-Incrimination Clause of the Fifth 
Amendment. Of course, as stated above, this question 
should not be determined in the abstract, but should await 
a conerete situation wherein the Act is applied to appel- 
lants or wherein they are charged with failure to regis- 
ter and then assert the privilege. Communist Party V. 
Control Board, 367 U.S. 1, 105-10. However, assuming, 
arguendo, that the determination can be here made, the 
registration and record-keeping requirements clearly do 
not violate the Self-Incrimination Clause. 

The Act makes it unlawful for any person to engage in 
the business of manufacturing gambling devices if the 
activities of such business in any way affect interstate 
or foreign commerce,' unless that person has, after No- 
vember 30 of the preceding calendar year, and before the 
date of manufacture, registered with the Attorney Gener- 
al in the manner provided. Section 3, 64 Stat. 1135, 15 
U.S.C. (1958 ed.) 1173, as amended by section 5, 76 Stat. 
1075, 15 U.S.C. (Supp. IV, 1959-62) 1173 (a) (1). Simi- 
larly, it is unlawful to engage in the business of repair- 
ing, reconditioning, buying, selling, leasing, using, or 
making available for use by others, gambling devices, if 
in such business the person sells, ships, or delivers, buys 
or receives any such device knowing that it will be intro- 
duced into, or has been transported in, interstate or for- 
eign commerce ** without registration. Section 3, 64 Stat 
1135, 15 U.S.C. (1958 ed.) 1173, as amended by section 
5, 76 Stat. 1075, 15 U.S.C. (Supp. IV, 1959-62) 1173 (a) 
(2), (3). 


tional issues, even assuming, arguendo, the existence of a case or 
controversy. See Public Affairs Press Vv. Rickover, 369 U.S. 111, 
112; Eccles v. Peoples Bank, 333 U.S. 426, 431. 


21Thus removing the basis of the constitutional doubts ex- 
pressed with respect to the 1951 Act in United States v. Five 
Gambling Devices, 346 U.S. 441, 446. See H.R. Rep. No. 1828, 87th 
Cong., 2d Sess. 6 (1962). 


22 See footnote 21, supra. 
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The person so registering is required to furnish: 


(A) His name and the trade name under which he 
does business; 

(B) The address of each of his places of business in 
any State or possession of the United States; 

(C) The address of a place, in a State or possession of 
the United States in which such a place of business is 
located, where he will keep all records required to be kept 
by him under the Act; and 

(D) Each activity described above in which he in- 
tends to engage during the calendar year with respect 
to which such registration is made. Section 3, 64 Stat. 
1135, 15 U.S.C. (1958 ed.) 1173, as amended by section 
5, 76 Stat. 1075, 15 U.S.C. (Supp. IV, 1959-62) 1173 
(a) (4). 

Every person thus required to register is also required, 
on and after the date of such registration or the first day 
of the year for which registration is made, whichever 
last occurs, to maintain monthly records for all periods 
thereafter in that year of each gambling device manufac- 
tured, purchased, or otherwise acquired, each gambling 
device owned or possessed or in his custody, and each 
gambling device sold, delivered, or shipped by him in in- 
trastate=" interstate, or foreign commerce. Such records 
must indicate the information contained on the labels, 
where the Act requires labelling; where the record keeper 
purchased the device, the name and address of the seller 
and of the carrier; and where the record keeper sold, de- 
livered or shipped the device, the name and address of 
the buyer and consignee, and of the carrier. Section 3, 
64 Stat. 1135, 15 U.S.C. (1958 ed.) 1173, as amended by 
section 5, 76 Stat. 1075, 15 U.S.C. (Supp. IV, 1959-62) 
1173(¢). 

The individual appellants argue that the contention that 
the above registration and record-keeping requirements 


23 See footnote 21, supra. Compare United States v. Darby, 
312 U.S. 100, 118-22. 
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violate the Fifth Amendment’s self-incrimination provi- 
sion presented a substantial constitutional question and 
that, accordingly, the court below should not have declined 
to request convention of the three-judge court and should 
not have dismissed the action. The lack of substantiality 
as to this alleged constitutional question is not only evi- 
dent on its face, and from the premature posture in which 
it is presented, but is also clear from prior, dispositive 
judicial decisions. 

With respect to the registration requirement, the lan- 
guage of the statute clearly contemplates information as 
to future acts, not as to past acts. Consequently, as the 
Supreme Court has held, and as the Court of Appeals for 
the Seventh Circuit has ruled considering the similar re- 
quirements of the 1951 Act, the prospective nature of the 
registration requirement is such that it does not force in- 
crimination, but rather imposes conditions upon future 
business operations. In such circumstances, the privilege 
against self-incrimination has no application. United 
States V. Kahriger, 345 U.S. 22, 32; United States v. An- 
sani, 240 F. 2d 216, 222 (C.A. 7), certiorari denied sub 
nom. Milner v. United States, 353 U.S. 936. 

With respect to the record-keeping requirements, the 
privilege is similarly unavailable. Clearly, Congress can 
impose such requirements as an appropriate means for 
enforcing the Act. United States V. Darby, 812 U.S. 100, 
124-25. Here the record keeping requirements not only 
serve as additional motivation to comply with the Act 
but also assist in determining whether such compliance 
has indeed been made. 

The short answer to appellants’ contention is that the 
privilege cannot be invoked on behalf of the corporations 
as appellants recognize, Hale v. Henkel, 201 U.S. 48, nor 
can it be raised on behalf of the individual appellants as 
officers of the corporations, Wilson v. United States, 221 
U.S. 361; Christianson v. United States, 226 F. 2d 646, 
653 (CA. 8), certiorari denied, 350 U.S. 994 (decided 
under the Slot Machine Act). In sum, as a means of en- 
forcing a valid law, Congress may require the keeping of 
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records reasonably necessary to that end. To require even 
the keeping of records showing compliance vel non with 
a valid law is an appropriate means to a legitimate end. 
United States v. Darby, supra. Such records are quasi- 
public in character and as to them the privilege against 
self-incrimination does not apply even as to the private 
individuals required to keep them. Bowles v. Beatrice 
Creamery Co., 146 F. 2d 774, 779 (C.A. 10), and cases 
cited; Coleman v. United States, 153 F. 2d 400, 403 (C.A. 
6). 

Accordingly, the contention that the Act violates the in- 
dividual appellants’ privilege against self-incrimination is 
without merit. In view of the lack of substantiality in 
this contention and in the vagueness charge, the district 
judge was plainly correct in declining to request a three- 
judge court and in dismissing the action. 


CONCLUSION 


For the foregoing reasons, the conclusion is inescapable 


that the court below correctly dismissed for want of a 
case or controversy and of a substantial constitutional 
question. Accordingly, we respectfully submit that the 
judgment of the district court be affirmed. 


JOHN W. Douc.as, 
Assistant Attorney General, 


Davin C. ACHESON, 
United States Attorney, 


SHERMAN L. CoHN, 
Davi J. McCarty, JR, 
Attorneys, 


OCTOBER 1963. 
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APPENDIX 


U. S. Constitution, Art. III, Section 2 provides in per- 
tinent part: 


The judicial Power shall extend to all Cases, in 
Law and Equity, arising under this Constitution, the 
Laws of the United States, and Treaties made, or 
which shall be made, under their Authority ;—to all 
Cases affecting Ambassadors, other public Ministers 
and Consuls;—to all Cases of admiralty and mari- 
time Jurisdiction;—to Controversies to which the 
United States shall be a Party;—to Controversies 
between two or more States;—between a State and 
Citizens of another State;—between Citizens of dif- 
ferent States;—between Citizens of the same State 
claiming Lands under Grants of different States, and 
between a State, or the Citizens thereof, and foreign 
States, Citizens or Subjects. 


U.S. Constitution, Amendment V, provides in pertinent 
part: 
No person * * * shall be compelled in any criminal 
ease to be a witness against himself, nor be deprived 
. life, liberty or property, without due process of 
aw “_* 


The Act of January 2, 1951 (Johnson or Slot Machine 
Act), 64 Stat. 1134, as amended by the Act of October 
18, 1962 (Gambling Devices Act), 76 Stat. 1075, pro- 
vides as follows: 


Section 1, 64 Stat. 1184, 15 U.S.C. (1958 ed.) 1171, as 
amended by $$ 2, 8, 75 Stat. 1075, 15 U.S.C. (Supp. IV, 
1959-62) 1171: 


Definitions 
As used in this chapter— 
(a) The term “gambling device” means— 


(1) any so-called “slot machine” or any other 
machine or mechanical device an essential part of 
which is a drum or reel with insignia thereon, and 
(A) which when operated may deliver, as the result 
of the application of an element of chance, any money 


or property, or (B) by the operation of which a 
person may become entitled to receive, as a result of 
the application of an element of chance, any money 
or property; or 

(2) any other machine or mechanical device 
(including, but not limited to, roulette wheels and 
similar devices) designed and manufactured pri- 
marily for use in connection with gambling, and (A) 
which when operated may deliver, as the result of 
the application of an element of chance, any money 
or property, or (B) by the operation of which a 
person may become entitled to receive, as the result 
of the application of an element of chance, any money 
or property; or 

(3) any subassembly or essential part intend- 
ed to be used in connection with any such machine or 
mechanical device, but which is not attached to any 
such machine or mechanical device as a constituent 
part. 

(b) The term “State” includes the District of Co- 
lumbia, Puerto Rico, the Virgin Islands, and Guam. 

(c) The term “possession of the United States” 
means any possession of the United States which is 
not named in subsection (b) of this section. 

(d) The term “interstate or foreign commerce” 
means commerce (1) between any State or posses- 
sion of the United States and any place outside of 
such State or possession, or (2) between points in 
the same State or possession of the United States but 
through any place outside thereof. 

(e) The term “intrastate commerce” means com- 
merce wholly within one State or possession of the 
United States. 


Section 2, 64 Stat. 11384, 15 U.S.C. (1958 ed.) 1172, 
as amended by § 4, 76 Stat. 1075, 15 U.S.C. (Supp. IV, 
1959-62) 1172: 


Transportion of gambling devices as unlawful; 
exceptions; authority of Federal Trade Commission. 


It shall be unlawful knowingly to transport any 
gambling device to any place in a State, the District 
of Columbia, or a possession of the United States, 
from any place outside of such State, the District 
of Columbia, or possession: Provided, That this sec- 
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tion shall not apply to transportation of any gam- 
bling device to a place in any State which has en- 
acted a law providing for the exemption of such 
State from the provisions of this section, or to a 
place in any subdivision of a State if the State in 
which such subdivision is located has enacted a law 
providing for the exemption of such subdivision from 
the provisions of this section, nor shall this section 
apply to any gambling device used or designed for 
use at and transported to licensed gambling estab- 
lishments where betting is legal under applicable 
State laws: Provided further, That it shall not be 
unlawful to transport in interstate or foreign com- 
merce any gambling device into any State in which 
the transported gambling device is specifically enu- 
merated as lawful in a statute of that State. 

Nothing in this chapter shall be construed to inter- 
fere with or reduce the authority, or the existing in- 
terpretation of the authority, of the Federal Trade 
Commission under the Federal Trade Commission 
Act, as amended (15 U.S.C. 41-58). 


Section 3, 64 Stat. 1185, 15 U.S.C. (1958 ed.) 1178, 


as amended by $5, 76 Stat. 1075, 15 U.S.C. (Supp. IV, 
1959-62) 1173: 


Registration of manufacturers and dealers. 

(a) activities requiring registration 

(1) It shall be unlawful for any person engaged 
in the business of manufacturing gambling devices, 
if the activities of such business in any way 
affect interstate or foreign commerce, to manufac- 
ture any gambling device during any calendar year, 
unless, after November 30 of the preceding calendar 
year, and before the date on which such device is 
manufactured, such person has registered with the 
Attorney General under this subsection, regardless 
of whether such device ever enters interstate or for- 
eign commerce. 

(2) It shall be unlawful for any person during 
any calendar year to engage in the business of re- 
pairing, reconditioning, buying, selling, leasing, 
using, or making available for use by others any 
gambling device, if in such business he sells, ships, 
or delivers any such device knowing that it will be 
introduced into interstate or foreign commerce, after 
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make it at the place designated by him pursuant to 
subsection (a) (4) (C) of this section for a period of 
at least five years from the last day of the calendar 
month of the year with respect to which such record 
is required to be maintained. 

(e) Dealing in, owning, possessing or having cus- 
tody of devices not marked or numbered; false entries 
in records. 

(1) It shall be unlawful (A) for any person 
during any period in which he is required to be reg- 
istered under subsection (a) of this section to sell, 
deliver, or ship in intrastate, interstate, or foreign 
commerce or own, possess, or have in his custody 
any gambling device which is not marked and num- 
bered as required by subsection (b) of this section ; 
or (B) for any person to remove, obliterate, or alter 
any mark or number on any gambling device re- 
quired to be placed thereon by such subsection (b). 

(2) It shall be unlawful for any person knowingly 
to make or cause to be made, any false entry in any 
record required to be kept under this section. 


(f) Authority of Federal Bureau of Investigation. 


Agents of the Federal Bureau of Investigation 
shall, at any place designated pursuant to subsection 
(a) (4) (C) of this section by any person required 
to register by subsection (a) of this section, at all 
reasonable times, have access to and the right to 
copy any of the records required to be kept by this 
section, and, in case of refusal by any person regis- 
tered under such subsection (a) to allow inspection 
and copying of such records, the United States dis- 
trict court for the district in which such place is lo- 
cated shall have jurisdiction to issue an order com- 
pelling production of such records for inspection or 
copying. 

Section 4, 64 Stat. 1185, 15 U.S.C. (1958 ed.) 1174: 

Labeling and marking of shipping packages. 

All gambling devices, and all packages containing 
any such, when shipped or transported shall be plain- 
ly and clearly labeled or marked so that the name 
and address of the shipper and of the consignee, and 
the nature of the article or the contents of the pack- 
age may be readily ascertained on an inspection of 
the outside of the article or package. 
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Section 5, 64 Stat. 1135, 15 U.S.C. (1958 ed.) 1175: 


Specific jurisdictions within which manufacturing, 
repairing, selling, possessing, etc., prohibited. 

It shall be unlawful to manufacture, recondition, 
repair, sell, transport, possess, or use any gambling 
device in the District of Columbia, in any possession 
of the United States, within Indian country as de- 
fined in section 1151 of title 18 or within the special 
maritime and territorial jurisdiction of the United 
States as defined in section 7 of title 18. 


Section 6, 64 Stat. 1185, 15 U.S.C. (1958 ed.) 1176: 


Penalties. 


Whoever violates any of the provisions of sections 
1172-1174 or 1175 of this title shall be fined not more 
ee sE008 or imprisoned not more than two years, 
or both. 


Section 7, 64 Stat. 1185, 15 U.S.C. (1958 ed.) 1177: 


Confiscation of gambling devices and means of 
transportation; laws governing. 


Any gambling device transported, delivered, 
shipped, manufactured, reconditioned, repaired, sold, 
disposed of, received, possessed, or used in violation 
of the provisions of this chapter shall be seized and 
forfeited to the United States. All provisions of law 
relating to the seizure, summary and judicial forfei- 
ture, and condemnation of vessels, vehicles, merchan- 
dise, and baggage for violation of the customs laws; 
the disposition of such vessels, vehicles, merchan- 
dise, and baggage or the proceeds from the sale 
thereof; the remission or mitigation of such for- 
feitures; and the compromise of claims and the award 
of compensation to informers in respect of such for- 
feitures shall apply to seizures and forfeitures in- 
curred, or alleged to have been incurred, under the 
provisions of this chapter, insofar as applicable and 
not inconsistent with the provisions hereof: Provided, 
That such duties as are imposed upon the collector of 
customs or any other person with respect to the 
seizure and forfeiture of vessels, vehicles, merchan- 
dise, and baggage under the customs laws shall be 
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performed with respect to seizures and forfeitures 
of gambling devices under this chapter by such officers, 
agents, or other persons as may be authorized or 
designated for that purpose by the Attorney General. 


Section 8, 64 Stat. 1185, 15 U.S.C. (1958 ed.) 1171 
Note: 


If any provision of this Act [this chapter] or the 
application thereof to any person or circumstance is 
held invalid, such invalidity shall not affect other pro- 
visions or applications of the Act [this chapter] 
which can be given effect without the invalid provision 
or application, and to this end the provisions of this 
Act [this chapter] are declared to be severable. 


Section 9, added by § 6, 76 Stat. 1077, 15 U.S.C. (Supp. 
IV, 1959-62) 1178: 


Nonapplicability of chapter to certain machines 
and devices. 


None of the provisions of this chapter shall be con- 


strued to apply— 


(1) to any machine or mechanical device designed 
and manufactured primarily for use at a racetrack 
in connection with parimutuel betting. 

(2) to any machine or mechanical device, such as 
a coin-operated bowling alley, shuffle board, marble 
machine (a so-called pinball machine), or mechani- 
eal gun, which is not designed and manufactured 
primarily for use in connection with gambling, and 
(A) which when operated does not deliver as a re- 
sult of the application of an element of chance, any 
money or property, or (B) by the operation of 
which a person may not become entitled to receive, 
as the result of the application of an element of 
chance, any money or property, or 

(3) to any so-called claw, crane, or digger ma- 
chine and similar devices which are not operated 
by coin, are actuated by a crank, and are designed 
and manufactured primarily for use at carnivals or 
county or State fairs. 
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The brief of appellee raises several points which deserve 
a response and which were not sufficiently developed in the 
appellants’ opening brief. 


1. Appellee argues that there is no case or controversy 
in the jurisdictional sense and that the appellants seek 
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merely an advisory opinion which is beyond the constitu- 
tional power of the federal courts to render. 


2. He argues as well that the appellants presented no sub- 
stantial constitutional questions to the District Court. 


In this latter contention he presses the point that a dis- 
trict judge to whom an application is presented for the 
convention of a three-judge court may dismiss the com- 
plaint if there is presented no substantial constitutional 
question. Appellants do not dispute this principle." 


Appellee then proceeds to argue the correctness of the 
District Court’s disposition of the case, contending: 


(a) the challenged legislation is not void for vagueness 
and 


(b) the registration provisions of the Gambling Devices 
Act do not offend the Fifth Amendment’s privilege against 
self incrimination because they require disclosure of future 
rather than past acts, and the records required to be main- 
tained are quasi public in character. 


This reply brief will deal with the question of a justiciable 
case or controversy and with the Fifth Amendment points 
raised by appellee. The legislation’s vagueness has been 
adequately argued in the opening brief and only a brief 
observation will be made with respect to appellee’s argu- 
ments in this regard, 


1 Presumably appellee would concede that a district judge’s determination of 
this point is reviewable in a Cireuit Court of Appeals. Idlewild Bon Voyage 
Liquor Corp. Vv. Epstein, 370 U.S. 713 (1962). The sole ground urged by 
appellee in opposition to appellants’ petition for a writ of mandamus in the 
Supreme Court was that jurisdiction to review Chief Judge MecGuire’s order 
of dismissal was lodged solely in this Court. 
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THE EXISTENCE OF A JUSTICIABLE CASE OR 
CONTROVERSY 


Despite the many opinions which have been written upon 
the subject, it is still not possible to formulate a precise 
test for determining whether a request for declaratory 
relief presents a justiciable controversy or an abstract 
question. Justice Frankfurter, a prime guardian of judicial 
restraint, put the matter succinetly in Joint Anti-Fascist 
Refugee Comm. v. McGrath, 341 U.S. 123, 150 (1951), con- 
curring opinion: 

The jurisdiction of the federal courts can be invoked 
only under circumstances which to the expert feel of 
lawyers constitute a ‘case or controversy.’ (Emphasis 
supplied.) 


The appellants by their complaint sought: 
(a) a declaration that certain aspects of the Gambling 


Devices Acts of 1962 were unconstitutionally vague and 
for that reason such provisions should not be enforced 
against them.* 


(b) a declaration that commerce in certain mechanical 
devices was permissible under federal law into several 
states, and 


(c) a declaration that the registration provisions of See- 
tion 3 of the Act were violative of the constitutional rights 
of the two individual appellants under the Fifth Amend- 
ment and therefore unenforceable as to them. 


The appellee in his capacity as Attorney General urged 
the passage of the challenged legislation, 1962 House Hear- 


2The appellants did not launch a sweeping, all embracing attack upon the 
Johnson Act as well, as indicated in appellee’s brief, p. 18. 

Appellants’ vagueness argument is directed to the definition of ‘‘ gambling 
device’’ in Section 1(a)(2); the meaning of ‘‘person’’ in Section 3. Their 
secondary argument for declaratory relicf is directed to the last exemption 
provision of Section 2, and the Fifth Amendment argument of the two in- 
dividual appellants to the registration provisions of Section 3. 
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ings 1, 7, and counted it as an ‘extremely important’’ 
weapon in the Federal Government’s campaign against 
organized crime and racketeering. Id. 9-10. He said its 
passage would ‘‘effectively curtail the movement of gam- 
bling devices in interstate commerce.’’ Id. at 11. He said 
that many mechanical devices ‘‘appear to be amusement 
type games but are really subterfuge devices’’. Id. at 10. 
He expressed the intention to attack only those pinball 
machines which award more than a limited number of free 
plays. Id. at 10. Yet he did not desire to recommend 
legislation describing a specific machine. He advocated a 
definition of broad and vague terms in order to condemn 
machines ‘‘that might be devised later.’’ Id. at 22, 27. 
The appellants, following the passage of the Gambling 
Devices Act of 1962, sought an expression of opinion from 
the appellee’s office as to the application of the Act to their 
businesses but were refused (J.A. 11-12). 


No testimony was taken by the District Court as to the 
impact which the Act had or would have upon appellants’ 
businesses. The verified complaint and the affidavits sub- 
mitted with appellants’ motion, however, did disclose the 
presence and immediate threat of economic harm to their 
businesses. The appellants’ papers disclosed a substantial 
volume of business in interstate commerce (J.A. 5-6), 
which had existed for a considerable period of time (J.A. 
4, 21) and which faced a declaration of illegality. They 
alleged that they could not continue in business as they had 
heretofore done in view of the public pronouncements of 
the appellee and members of his staff threatening vigorous 
prosecution of the new legislation (J.A. 12). An affidavit 
of January 4, 1963, filed in support of appellants’ motions 
in the District Court (J.A. 84), stated that as a result of 
the Act, Lion suffered ‘‘a virtual cessation of business’’; 
over fifty per cent of its labor force was discharged; its 
plant and equipment was largely idle; that its distributor- 
ship organization and its ability to collect its accounts 
receivable was threatened and that it had suffered a loss 
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of approximately seventy-five per cent of its sales in the 
first month of the operation of the new Act. 


The reason for these economic ills was quite clear. Even 
though Lion and State Sales might have continued in 
business and chanced a criminal test of the constitutionality 
of the new legislation, there were not to be found those 
customers who were similarly inclined. The threat of 
severe criminal sanctions was too large a risk to chance 
an incorrect interpretation of the Act’s applicability. 


Despite these circumstances, appellee’s brief, p. 8, 
charges that appellants’ action ‘eonstitute[s] no more 
than a request for an advisory opinion on abstract ques- 
tions made in advance of any immediate threat of the 
statute’s enforcement as to them. No application of the 
statute to appellants and no prosecution of appellants 
thereunder had been threatened or otherwise imminent.”’ 

Appellee contends, (Br. p. 10), that there can be no 
justiciable case or controversy unless there be an ‘‘im- 
mediate, particular threat of enforcement.’ He does not 
otherwise refine his standard but simply repeats his con- 
tention that the present action is premature. Appellee 
does not say that the challenged legislation is not ap- 
plicable to appellants or only contingently or remotely so. 
He does not dispute the economic impact of this statute 
upon appellants’ businesses and he does not challenge the 
contention that this harm is due to the pending threat of 
severe criminal penalties to be visited upon producer, dis- 
tributor, and customer who deals in ‘‘gambling devices’’ 
in violation of the statute’s terms. 


Tf the appellee means that the enforcement of a criminal 
statute may be enjoined for unconstitutionality or declared 
to be such only when a particular individual has been 
singled out for prosecution in the light of specific conduct, 
he misreads a number of opinions. He states that the 
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eases cited by appellants in footnote 7 of their opening 
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brief—for the proposition that equity will enjoin the en- 
forcement of a criminal statute to protect property rights— 
are inapposite (Br. p. 9), because in each there existed an 
immediate, present threat to enforce the challenged statute. 
This is an inaccurate reading of these cases as the analysis 
set forth in the margin will disclose.* 


The test for justiciability is not so easily handled. Pierce 
y. Society of Sisters, 268 U.S. 510 (1925) must be dealt 
with. In that case the proprietors of certain private and 
parochial schools in Oregon challenged the constitutionality 
of a state statute requiring parents to send their children 
exclusively to public schools. The attack upon the statute 
was launched three years before its effective date. There 
was no more certainty of enforcement than a declaration 
of public officials that they intended a general enforcement, 
believing the statute to be valid. The non-public school 
operators, however, did assert that the prospect of enforce- 
ment had caused a loss of enrollments which would increase 


as the act’s effective date approached. The Supreme Court, 
a year before that date, struck down the statute as an 
unconstitutional abridgement of the rights of parents, 
saying with respect of the matter of jurisdiction, 268 U.S. 
at 536: 


The suits were not premature. The injury to ap- 
pellees was present and very real, not a mere pos- 


3 While in some of the cases cited in footnote 7, prosecution had formally 
begun, Dobbins v. Los Angeles, 195 U.S. 223 (1904); Truax v. Raich, 239 
U.S. 33 (1915), arrests had been made; Cline v. Frink Dairy Co., 274 U.S. 
445 (1927), an information had been filed; Panama Ref. Co. v. Ryan, 293 
U.S. 388 (1935), an entry upon plaintiffs’ lands had been made to enforce 
act; Parker v. Brown, 317 U.S. 341 (1943), a specific threat of enforcement 
had been made; in others the Court was either silent as to the threat of 
enforcement, Adams v. Tanner, 244 U.S. 590 (1917); Tedrow v. Lewis ¢ Son 
Co., 255 U.S. 98 (1921) ; Kennington v. Palmer, 255 U.S. 100 (1921) ; Terrace 
v. Thompson, 263 U.S. 197 (1923); Packard v. Banton, 264 U.S. 140 (1924), 
or found that the legislative scheme and economic threat posed a present, 
realistic controversy due to the very pendency of the legislation; Pierce v. 
Society of Sisters, 268 U.S. 510 (1925); Hygrade Provision Co. v, Sherman, 
266 U.S. 497 (1925), and Hynes v. Grimes Packing Co., 337 U.S. 86 (1949). 
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sibility in the remote future. If no relief had been 
possible prior to the effective date of the Act, the 
injury would have become irreparable. Prevention of 
impending injury by unlawful action is a _ well- 
recognized function of courts of equity. 


There appear to be two aspects to the question of 
justiciable case or controversy. The first is to satisfy the 
constitutional limitation upon judicial power that Courts 
not decide abstract or hypothetical questions; while the 
second requires the Court to examine the case to determine 
if there are adequate reasons for the assumption of equity 
jurisdiction. The two are inexorably intertwined, however, 
whenever there is an application to enjoin the enforcement 
of a criminal statute or to declare its invalidity upon 
constitutional grounds, prior to an actual specific prose- 
cution. 


The question of judicial power under Article 3 is not to 
be decided by determining whether the threat of prosecu- 
tion is specific enough or whether the time of prosecution 
is close enough as suggested by the Attorney General. 
Rather the question is whether the threat of prosecution or 
its fear is real and substantial and not fanciful. This 
distinction is clear from Justice Frankfurther’s opinion, 
as well as the others, in Poe v. Ullman, 367 U.S. 497 (1961). 
This case sought to challenge the constitutionality of Con- 
necticut’s anti-contraceptive law. Although the statute 
was cighty vears old, research had disclosed but a single 
prosecution under it. It also appeared that the proscribed 
devices had been freely sold for years in the state. A 
bare majority of the Court found that the plaintiffs’ fears 
of prosecution were unsubstantial and unreal; that the 
suit was a hypothetical one. The Frankfurter opinion 
stressed the lack of substantial fear, 367 U.S. at 508: 


The fact that Connecticut has not chosen to press the 
enforcement of this statute deprives these contro- 
versies of the immediacy which is an indispensable 
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condition of constitutional adjudication. This Court 
cannot be umpire to debates concerning harmless, 
empty shadows. To find it necessary to pass on these 
statutes now, in order to protect appellants from the 
hazards of prosecution, would be to close our eyes to 
reality. 


Speaking of Truax v. Raich, supra, and Pierce v. Society 
of Sisters, supra, he said, id. at 508: 


But in these cases the deterrent effect complained of 
was one which was grounded in a realistic fear of 
prosecution. (Emphasis added.) 


Justice Brennan, concurring to form the majority, wrote, 
id. at 509: 
I am not convinced, on this skimpy record, that these 
appellants as individuals are truly caught in an in- 
escapable dilemma. 
Justices Harlan and Douglas, writing sharp dissents, 
found no question of justiciability.* 


That there is no necessity to allege a specific and par- 
ticularized threat of prosecution is clear from Bailey v. 
Patterson, 369 U.S. 31 (1962) and Evers v. Dwyer, 358 
U.S. 202 (1958). In Bailey, the appellants were Missis- 
sippi negroes who sought to enjoin that state’s enforce- 
ment of segregation statutes as applied to interstate and 
intrastate transportation. They were said to lack standing 
since they did not allege that they had been prosecuted 
or threatened with prosecution under these criminal 
statutes. The Supreme Court briefly disposed of this 
contention saying, 369 U.S. at 33: 


But as passengers using the segregated transporta- 
tion facilities they are aggrieved parties and have 


4 The Harlan opinion is a thorough study of the issue of justiciability. 367 
U.S. at 522, 524-539. Nowhere in this opinion or the others is to be found the 
tests urged by the Attorney General in the present case. In fact it was 
specifically rejected in the Harlan dissent. See footnote 11, 367 U.S. at 538, 
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standing to enforce their rights to nonsegregated 
treatment. 


In Evers v. Dwyer, supra, another enforced segregation 
case, the Court said per curiam, 358 U.S. at 204: 


A resident of a municipality who cannot use trans- 
portation facilities therein without being subjected by 
statute to special disabilities necessarily has, we think, 
a substantial, immediate, and real interest in the 
validity of the statute which imposes the disability. 


Quoting with approval from Maryland Cas. Co. v. Pacific 
Coal & Oil Co., 312 U.S. 270, 273 (1941), the Court said: 


Basically, the question in each case is whether the facts 
alleged, under all circumstances, show that there is a 
substantial controversy, between parties having ad- 
verse legal interests, of sufficient immediacy and 
reality to warrant the issuance of a declaratory judg- 
ment, 358 U.S. at 203. 


Judge Fahy, writing for a three-judge district court, in 
Consumer Mail Order Ass’n Vv. McGrath, 94 F. Supp. 705, 
708 (D.D.C. 1950), aff'd, 340 U.S. 925 (1951), said of the 
question of justiciability : 


A case or controversy in a constitutional sense is more 
than an intellectual difference of opinion about the 
validity of a statute. The difference must affect con- 


duct or rights in a near and real sense. (Emphasis 
added.) 


If the reality and substance of the fear of prosecution is 
the true test, then it becomes clear why it is necessary to 
consider the equity jurisdiction of a federal court as a 
constituent element of the concept of a ‘‘ease or con- 
troversy.”’ 


Despite the general principle that equity will not restrain 
the enforcement of criminal statutes, an exception to this 
rule is too well settled to be seriously questioned. ‘‘[E] quit- 
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able jurisdiction exists to restrain criminal prosecutions 
under unconstitutional enactments, when the prevention of 
such prosecutions is essential to the safeguarding of rights 
of property.’’ Packard v. Banton, 264 U.S. 140, 143 (1924).5 


Thus where a penal statute is challenged upon constitu- 
tional grounds and it appears that its pendency and the 
threat of severe criminal penalties which it poses are caus- 
ing irreparable damage to property interests, it is clear 
that an attack upon the statute is real and meaningful and 
constitutes substantial grounds for complaint. Under these 
circumstances, the impact of the statute is immediate. 
Consequently, a case or controversy in both the constitu- 
tional and the equity sense is presented. 


It is likewise clear that the present case is therefore 
justiciable. The Gambling Device Act is not a statute 
which has been nullified by prosecutional inaction, e.g., 
Poe v. Ullman, supra; or about which the appellee has 
reserved a decision, e.g., Southern Pac. Co. v. Conway, 115 


F.2d 746 (9th Cir. 1940); or is likely to, e.g., Ex parte La 
Prade, 289 U.S. 444 (1933). It is a statute of his sponsor- 
ship. He requested its passage to enable the federal 
government to close the conduits of commerce to certain 
products which had heretofore moved freely in commerce. 


5In addition to those cases cited in footnote 7 of appellants opening brief, 
the following cases support the proposition that a federal court, quite apart 
from a specific, immediate threat of prosecution, will enjoin an unconstitutional 
statute whose pendency is causing irreparable injury to property interests. 
Columbia Broadcasting System Vv. United States, 316 U.S. 407 (1942) ; Houston 
v. Dobbs Co,, 232 F. 2d 428 (5th Cir. 1956); Sunshine Mining Co. v. Carver, 
41 F. Supp. 60 (D. Idaho 1941); Brown v. Anderson, 202 F. Supp. 96 (D. 
Alaska 1962); Herald Pub. Co. v. Bill, 142 Conn. 53, 111 A. 24 4 (1955). 
This latter case involved an action by a newspaper publisher for a declaratory 
judgment as to whether a certain advertisement would constitute a violation 
of the state’s lottery laws. The Court stated that where a statute imposing 
criminal penalties may affect a course of business activity in such a way as 
to make some conduct malum prohibitum and yet not make clear what specific 
activities the statute permits and what it prohibits, an appropriate contro- 
versy is raised which may be answered in declaratory judgment proceedings. 
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' He desired it to assist the states to prosecute their local 
laws. 


The conduct prescribed in the statute is malum pro- 
hibitum. Yet substantial criminal penalties are provided 
for non-compliance which affect not just these appellants 
but those with whom they deal. If these appellants incor- 
rectly judge the statute’s reach, they expose themselves 
to penalties while those with whom they deal may involve 
themselves criminally in their local jurisdictions. Their 
other alternative, and the one chosen, is to refrain from 
business with all the economic loss which that entails. Thus 
a direct injury is inflicted by virtue of the statute if it is 
unconstitutional or of no application to appellants. It is 
precisely this real dilemma, which gives rise to a case or 
controversy. See: Consumer Mail Order Ass’n v. McGrath, 
94 F. Supp. 705, 708 (D.D.C. 1950), aff’d, 340 U.S. 925 
(1951). One of the purposes of the Declaratory Judgment 
Act, 28 U.S.C.A. § 2201, was to eliminate the necessity ‘‘of 
having to act at one’s peril or to act on one’s own inter- 
pretation of his rights, or abandon one’s rights because of 
a fear of incurring damages.’’ S. Rep. No. 1005, 73d Cong., 
2d Sess. 2 (1934).° 


The question for adjudication is whether the Gambling 
Devices Act applies to these appellants or certain of their 
products and is preventing them from engaging in com- 
merce. If the Act is unconstitutional, a real and immediate 
injury is being inflicted upon them. The Hobson’s choice 
allowed them is no choice at all. They have as much 
interest in their right to engage in commerce, unfettered by 


6 The question of whether a threat of specific prosecution is a prerequisite 
to a justiciable controversy in declaratory judgment actions has been dis- 
cussed by several commentators. The consensus of their opinion is that one 
should not be forced to wait for the prosecutor’s decision to act before secur- 
ing an adjudication of his rights under a statute whose constitutionality is 
challenged. See generally: 6 Moore’s Federal Prac. (2d Ed.) at 3098-3101; 
3 Davis, Administrative Law §§ 21.03, 21.05-.06 (1958) ; Borchard, Challenging 
<<Penal’’ Statutes by Declaratory Action, 52 Yale L, J. 445 (1943). 


12 


unconstitutional restraints as do the bus riders of Evers 
v. Dwyer, supra, and Bailey v. Patterson, supra. 


Il. 


THE REGISTRATION PROVISIONS OF THE ACT IMPAIR 
THE PRIVILEGE AGAINST SELF INCRIMINATION 


A. The Attorney General argues (Br. p. 27) that since 
the registration provisions of the Gambling Devices Act of 
1962 require disclosures as to intended future conduct, the 
privilege against self incrimination has no application, 
citing United States v. Kahriger, 345 U.S. 22, 32 (1953) ; 
United States v. Ansani, 240 F.2d 216, 222 (7th Cir), 
cert. denied sub nom. Milner v. United States, 353 U.S. 
936 (1957). 


Although Kahriger does state that the privilege ‘‘has 
relation only to past acts, not to future acts that may or 
may not be committed,’’ the case is significantly different. 
Kahriger held that a federal tax on wagering was permis- 
sible and that the registration provisions there involved 
were ‘‘supportable as in aid of a revenue purpose.’’* The 
fact of wagering however was not a federal crime at the 
time of decision. The information sought by registration 
would not support a charge of federal criminality, past or 
present. Kahriger could have registered and continued in 
business with no threat of federal prosecution. The reg- 
istration requirement did not pose a dilemma for Kahriger 
—confess your intent to engage in criminal activity or go 


7‘*Of course, decisions upholding legislation requiring information in aid 
of the taxing power [citing, among others, United States v. Kahriger] afford 
no support here, because the taxing power penetrates and permeates every 
activity, intrastate and interstate, within the Nation.’’ United States v. 
Five Gambling Devices, 346 U.S. 441, 448 (1953), in which the constitutionality 
of similar registration and record keeping provisions of the Johnson Act was 
involved. The Act presently challenged is an amendment to the Johnson Act. 
15 US.C.A. §§ 1171-78, 
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out of business.’ But the presently challenged statute 
does so and is for that reason distinguishable. 


Section 2 makes it a crime ‘‘knowingly to transport any 
gambling device”’ in interstate commerce. Section 3 makes 
“it unlawful for any person engaged in the business of 
manufacturing gambling devices, if the activities of such 
business in any way affect interstate or foreign commerce, 
to manufacture any gambling device during any calendar 
year [unless he previously registers with the Attorney Gen- 
eral] regardless of whether such device ever enters inter- 
state or foreign commerce.’’ Manufacturers are not alone. 
Distributors, repairmen and ultimate purchasers are re- 
quired to register as well, Section 3(a)(2), (3). Marking 
and labeling of ‘‘devices’’ are required, Section 3(a) (4); as 
is record keeping, Section 3(¢); and it is ‘‘unlawful ... to 
sell, deliver, or ship in intrastate, interstate, or foreign 
commerce or own, possess, or have in his custody any 
gambling device which is not marked and numbered ... .”’ 


Section 3(e) (1) (A). 


William T. O’Donnell and Samuel A. Weisman may be 
persons within the meaning of these provisions.© Many 


8 The majority opinion did not discuss or even allude to the use of compelled 
federal disclosure to prosecute for state crimes, although the dissenting 
opinions and the concurring opinion do so. Nor does the Attorney General 
in his brief on the present point cite Communist Party V. Control Board, 
367 U.S. 1, 106 (1961) holding that the registration-privilege question as 
applied to officers of the party was premature—but not citing Kahriger. See, 
however, the dissents: 367 U.S. at 137 (Warren C.J.) ; Id. at 143 (Black, J.). 
Id. at 176 (Douglas, J.); Id., at 200 (Brennan, J.), each holding that the 
registration provisions as applied to party officers were unconstitutional. It 
is ludicrous upon this state of the law to hold that the constitutional question 
presented was so frivolous as to justify a single judge’s peremptory dis- 
missal of the action. 


9 See appellants’ opening brief, pp. 35-36. ‘¢Person’’ is not defined in the 
Act. The use of the personal pronoun ‘‘he’’ throughout its text would seem 
to indicate that a natural person was required to register ag a ‘‘person engaged 
in the business of manufacturing . . . repairing . . . buying, selling ... 
using ete.’? How far down the personnel structure of a corporation the 
requirement to register extends is not clear. The uncertainty of the applica- 
tion or reach of Section 3 is an indication of the statute’s unconstitutional 
vagueness, 
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individuals who are their customers certainly are.’° They 
have been free to ship, sell, buy, use and own many 
mechanical devices and machines in interstate and intra- 
state commerce without incurring criminal liability until 
the effective date of the present statute. 


A manufacturer now may ship if his machine is not sub- 
sequently determined to be a ‘‘gambling device’’ under the 
vague and uncertain language of definition in Section 
1(a)(2). But whether or not he ships interstate, he must 
register if he is to own, make, use, service or possess in 
his own state a machine which may be determined to be 
a gambling device under federal law. If he ships to a 
distributor, the latter is criminally liable if he has not 
registered and the machine turns out to be a ‘gambling de- 
viee.’? The ultimate buyer must also register for fear that 
the machine will be determined to be a ‘‘gambling device”’ 
under federal law. 


For fear of exposure to criminal penalties under the 


Gambling Devices Act, each person—manufacturer, dis- 
tributor or customer—must register the fact that he in- 
tends to deal with gambling devices. His practical alter- 
native is to close his business. For when he registers, he 
is forced to condemn his own machines as gambling devices. 
Tf he fails to register he convicts himself of an independ- 
ent crime if he has misinterpreted the statute’s definition 
of a prohibited device. Thus a federal statute requires 
either a confession of guilt or a cessation of business. 
This is far beyond Kahriger and violates the Fifth Amend- 
ment’s rule against compelled testimony. 


However, the statute’s impact goes further than hereto- 
fore developed since it effectively compels disclosure of 
acts which may furnish a link in the chain of proof needed 


10 The appellants are entitled to assert the constitutional privileges of their 
customers if 2 denial of such privileges adversely affects the appellants’ prop- 
erty or business interests. Pierce v. Society of Sisters, 268 U.S. 510 (1925). 
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to convict of a prior crime. Blau v. United States, 340 U.S. 
159 (1950). A registration statement of an intent to make, 
service, or otherwise deal with a gambling device may be 
used as evidence of past guilt under federal or state anti- 
gambling statutes.” 


The Federal Anti-Racketeering Act, 18 U.S.C.A. § 1952” 
provides that: 


(a) Whoever travels .. .or uses any facility in inter- 
state or foreign commerce .. . with intent to—(1) 
distribute the proceeds of any unlawful activity; 
or... (3) otherwise promote, manage, establish, 
carry on, or facilitate the promotion, management, 
establishment, or carrying on of any unlawful 
activity, and thereafter performs or attempts to 
perform any of the [foregoing] acts, shall be 
fined... or imprisoned . . . or both. 


Subsection (b) defines ‘‘unlawful activity’? as ‘‘any 
business enterprise involving gambling . . . offenses in 
violation of the laws of the State in which they are com- 
mitted or of the United States.”’ 


Accordingly, an admission by means of a registration 
statement under Section 3 of the Gambling Devices Act 
could be used as a piece of evidence leading to a conviction 
under the statute just quoted for conduct engaged in after 
September 13, 1961, and before November 30 of this year 
or any subsequent year. This type of registration is for- 
‘hidden under the Fifth Amendment, Russell v. United 
States, 306 F.2d 402, 408-412 (9th Cir. 1962). 


Furthermore, United States v. Murdock, 284 U.S. 141 
(1931) notwithstanding,” a Section 3 registration would 


11 It must be assumed here that the prosecution could and undoubtedly would 
prove that the device to which the registration statement referred was sub- 
stantially the same as that previously made, sold, serviced or used. 


12 Act of September 13, 1961, 75 Stat. 498. 


13 Murdock, it must be emphasized, concerned a federal inquiry having no 
relevance or purpose to serve state prosecutions. 
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provide also a link in the chain of evidence leading to state 
convictions.‘ An admission of possession of or traffic with 
gambling devices could be used to establish past guilt under 
state anti-gambling statutes.” 


The Gambling Devices Act was written to ‘‘assist the 
states to enforce their laws .. .’’ H. Rep. No. 1828, 87th 
Cong., 2d Sess. 4 (1962). When federal compulsion is 
employed to provide the states with evidence by which to 
enforce their own laws, Murdock is not applicable. United 
States v. Di Carlo, 102 F. Supp. 597 (N.D. Ohio 1952). 


B. The record keeping provisions of Section 3, further- 
more, are not saved from constitutional invalidity by 
reason of the so called ‘‘public records’”’ exception to the 
Fifth Amendment’s privilege against self incrimination. See 
Shapiro v. United States, 335 U.S. 22 (1948)." The records 
required to be kept by that case were concerned with trans- 
actions which were not criminal or tinged with criminality. 
They were necessary, moreover, in order to effectuate the 
ends of price control legislation—an emergency measure 
required by the mortal struggle in which the nation was 
then involved. 


The records required by the Gambling Devices Act are of 
another category. They require record keeping of trans- 
actions and activities which are either forbidden or may be 


14 See Footnote 11, supra. 
15 e.g. Maryland Code Ann. (1957), Art. 27 $§ 237, 238, 241, 244. 


16 See concurring and dissenting opinions in Hutcheson v. United States, 369 
U.S. 599 (1962), at 622 (Brennan, J.), at 631 (Warren, C. J.), at 642 
(Douglas, J.), Frankfurter, Black and White, JJ., not sitting. 

Interestingly enough, the present legislation as drafted by the Justice 
Department; as advocated by the Attorney General (App. B to H.Rep. No. 
1828) and as reported to and passed by the House of Representatives con- 
tained an immunity provision in connection with Section 3, which was deleted 
in conference. See House Report, supra, and Conference Report No. 2319, 
87th Cong. 2d Sess. (1962). 


17 One may question if this case is any longer a valid precedent. See dis- 
senting opinions of Frankfurter, J., 335 U.S. at 36, id. at 70 (Jackson and 
Murphy, JJ.), id. at 71 (Rutledge, J.). See generally 1 Davis, Administrative 
Law § 3.09 (1958), 
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so. They will facilitate state law enforcement, as the 
Attorney General and the Congressional Committee ad- 
vocating passage of the Act declared. 


The Government made the same argument, as the At- 
torney General makes here, in United States v. Ansani, 
138 F. Supp. 451 (N. D. Dll. 1955), with respect to the 
record keeping required by the Johnson Act. That case 
involved an indictment for, among other things, failing to 
file records pertaining to the shipment of gambling devices. 
The statutory requirement, Section 3, was held to be repug- 
nant to the privilege against self incrimination, 138 F. Supp. 
at 453-454: 


The question presented, in my opinion, is quite 
simple: does this penalty for failure to report unlawful 
acts violate the privilege against self incrimination 
contained in the Fifth Amendment to the Constitution? 
. .. The required reports here are personal reports 
in every sense of the term—they are not public records, 
outside the protection of the Constitution, as was the 
case in Shapiro v. United States [supra]. A dealer 
in gambling devices, a natural person entitled to the 
personal guarantees in our Bill of Rights, is compelled 
by a penal statute to report his unlawful acts. To say 
that these required reports become public documents is 
to erase the Fifth Amendment from the Constitution.” 


Section 3 requires the keeping of records whether or not 
the items involved are ever shipped in interstate, intrastate 
or foreign commerce. They require that these appellants 
keep records and maintain them for inspection by federal 
agents for activities which violate or may violate (if a 
particular machine is determined to be a ‘‘gambling 
device’’) federal and state law. That this involves serious 
and non-frivolous constitutional questions is clear from 
United States v. Five Gambling Devices, 346 U.S. 441, 446 
(1953). This is the only question which requires answer 
at this stage. 

18 When this case was appealed, the government did not challenge the fore- 


going ruling, as the Court of Appeals noted. United States v. Aasani, supra, 
240 F. 2d at 222. 
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The registration and record keeping requirements of 
Section 3 of the Gambling Devices Act raise substantial 
and disputable questions concerning their constitutional 
validity. They are not frivolous as clearly appears from 
the indeterminate state of the law as exemplified by the 
contrariety of judicial opinion expressed herein. See 
especially: Communist Party v. Subversive Activities Con- 
trol Board, supra; United States v. Five Gambling Devices, 
supra; Shapiro v. United States, supra; Hutcheson v. 
United States, supra, and Russell v. United States, supra. 
The dismissal of the action by the District Court was there- 
fore erroneous. The Chief Judge should have convened a 
three-judge court. 


TI 
THE ARGUMENT OVER VAGUENESS 


The Attorney General argues that the definition of ‘‘gam- 
bling devices’? stated in Section 1(a)(2) of the new legis- 
lation is (a) clear and without doubt as to meaning (Br. 


18-19), or (b) clear from the import of the House Report, 
No. 1828, 87th Cong., 2d Sess. 6 (1962). 


The appellee paraphrases the statutory language to say: 


The [unlawful] devices must be both designed and 
manufactured primarily for gambling and must be 
usable for gambling (Br. 19). 


Yet he does not tell us how one is to determine if a 
mechanical device is primarily designed and manufactured 
for gambling. There are no statutory standards for this 
determination. To repeat the opening brief—is the deter- 
mination to be made from the intent of the designer, the 
intent of the maker, the place or person to whom it is 
shipped or will it be decided upon expert testimony, and 
will the expert be a police officer, a federal agent or a 
competitor’s lawyer?” 


19 See appellee’s attempt to use this very method—the filing in the District 
Court of a memorandum of a lawyer representing a competitor of Lion 
(J.A. 77) to distinguish between ‘‘gambling’’ and ‘‘amusement’’ machines, 
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He also tells us that the device must be usable for 
gambling. Since almost every type coin operated amuse- 
ment device may be used for gambling this adds nothing 
to the question of application to a specific machine. If it 
is usable and the designer and maker knows or should 
know this fact, is this relevant to a determination of 
whether, when he designs or makes a machine, that is his 
primary intent? If one machine sells more readily than 
another, is he in violation of the act because he knows that 
it is more capable of being used for gambling than the 
other? 


The fact is—and characterizations in a brief will not 
change the matter—that the language of Section 1(a) (2) 
is vague and difficult of application for even those familiar 
with the business, as the legislative history discloses. 


Furthermore, the House Report does not clarify the 
matter. It indicates that the principle target intended to 
be reached ‘‘are pinball machines which afford players an 


opportunity if certain combinations are achieved to register 
a great number of free games, in some instances up to 
999 free games.’’? These machines, the Report continues, 
possess certain operating characteristics. The difficulty 
however is that the statutory language does not begin to 
describe the unlawful machines in these terms. But to con- 
fuse the matter further, the House Report continued: 


Pinball and other machines intended for amusement 
only, which award a limited number of free plays that 
are not convertible to money or other things of value, 
are not covered by this legislation. 


The Committee apparently sought to distinguish between 
machines which ‘‘register a great number of free games’’ 
and those which ‘‘award a limited number of free plays.’’ 
The distinctions of the House Report are too subtle and un- 
certain for criminal legislation. Winters v. New York, 
333 U.S. 507 (1948). 
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Furthermore, what of an ‘amusement machine’’ used for 
gambling and a ‘‘gambling machine’’ played for amuse- 
ment.” 


Moreover it must be remembered that the House Report, 
when written, and the Attorney General’s letter accom- 
panying the Report were concerned with a bill which was 
to invest the Attorney General with rule making powers 
designed to remedy the uncertainties of statutory language. 
Unfortunately for those who must live under the statute 
and for those who must enforce it, that rule making 
power was excised in conference, and the bill passed with- 
out this vital clarifying power. Conference Report No. 
2319, 87th Cong. 2d Sess. (1962). The result is a statute 
which is vague and uncertain of meaning and application. 


Respectfully submitted, 
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20 An illustration is helpful. Presumably one machine awarding 20 free 
games played for a quarter may be used by a location owner to pay the 
player five dollars; while the same result could come about with a nickel 
machine awarding 100 free plays. 


